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THE LAW RELATED TO FRAUD
Legal issues related to fraud are often complex. This course covers the law as it relates to fraud including
criminal and civil actions for fraud as well as various federal criminal fraud statutes.

LEARNING ASSIGNMENTS AND OBJECTIVES
As a result of studying each assignment, you should be able to meet the objectives listed below each
individual assignment.

SUBJECTS
Law Related to Fraud
Study the course materials from pages 1 to 43
Complete the review questions at the end of each chapter
Answer the exam questions 1 to 10
Objectives:
• Recall the law as it relates to fraud including criminal and civil actions for fraud
• Recognize various federal criminal fraud statutes

NOTICE

This course is sold with the understanding that the publisher is not engaged in rendering legal, accounting, or other professional
advice and assumes no liability whatsoever in connection with its use. Since laws are constantly changing, and are subject to
differing interpretations, we urge you to do additional research and consult appropriate experts before relying on the information
contained in this course to render professional advice.
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EXAM OUTLINE
• TEST FORMAT: The final exam for this course consists of 10 multiple-choice questions
and is based specifically on the information covered in the course materials.
• ACCESS FINAL EXAM: Log in to your account and click Take Exam. A copy of the final
exam is provided at the end of these course materials for your convenience, however you
must submit your answers online to receive credit for the course.
• LICENSE RENEWAL INFORMATION: This course qualifies for 2 CPE hours.
• PROCESSING: You will receive the score for your final exam immediately after it is
submitted. A score of 70% or better is required to pass.
• CERTIFICATE OF COMPLETION: Will be available in your account to view online or
print. If you do not pass an exam, it can be retaken free of charge.
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LAW RELATED TO FRAUD
Chapter Objectives
After completing this chapter, you should be able to:
• Recall the law as it relates to fraud including criminal and civil actions for fraud.
• Recognize various federal criminal fraud statutes.
Legal issues related to fraud are often complex and their interpretation may require the assistance of an
experienced attorney. Certified Public Accountants, Enrolled Agents, Certified Fraud Examiners, other
financial professionals and auditors should consult with counsel if legal questions arise during a fraud
examination or audit.
The two sources of substantive law in the United States are statutes passed by Congress and state
legislatures (including regulations enacted by administrative and regulatory agencies) and the common
law. The common law consists of usages and customs of society interpreted by the judicial system, and
it is often called “judge-made law.” Criminal law prosecutions are always based on statutes, but civil
actions can be based both on statute and common law.
Criminal fraud statutes often contain provisions that do not have any obvious connection to basic
principles of right and wrong. For example, a violation of the federal Mail Fraud statute can be charged if
the wrongdoers placed or received a letter in the U.S. mail, regardless of how serious the underlying fraud
may be. Similarly, defendants are liable under the Racketeering Influenced and Corrupt Organizations
(RICO) statute if they engage “in a pattern of racketeering activity” through “an enterprise” that is engaged
in interstate commerce. Violations of the federal Money Laundering statute occur when the defendants
engage in “specified unlawful activity” and have thereafter conducted a “prohibited financial transaction.”
Certified Fraud Examiners preparing criminal cases must be familiar with the specific technical elements
of the applicable statutes, and must carefully review the evidence to make certain that all essential
elements of proof are met. Auditors should be aware of the many types of frauds that are prohibited by
statute and common law.
The common law is based not on statutes passed by legislatures but upon “precedent” established by
previously decided cases stretching back hundreds of years in United States and British courts. Decisions
in individual cases bind judges in later cases of a similar nature until the precedent is overturned by
a higher court or by a statute enacted by a legislature. Although most civil actions are based on the
common law, an increasing number of civil statutes are being enacted in the fraud area, including the
federal Civil RICO and Civil False Claims statutes.
Civil cases prosecuted under the common law usually contain fewer technical elements. They tend to
incorporate traditional principles of fairness and morality. For example, a plaintiff may file a common law
claim for fraud by alleging that the defendant misrepresented important facts upon which the plaintiff
relied, resulting in loss to the plaintiff.
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CRIMINAL AND CIVIL ACTIONS FOR FRAUD
Fraud may be prosecuted in a criminal action, a civil action, or both, in sequence or simultaneously.
Certified Public Accountants, Certified Fraud Examiners, financial professionals and auditors should be
familiar with a number of differences between criminal and civil actions.

Investigation and Prosecution
Criminal actions for fraud are brought by the government acting through a prosecutor’s office. The
prosecutor has considerable discretion to decide whether to bring a criminal case, what charges to file,
who to charge and who not to charge, and whether to try the case or to negotiate a plea-bargain. Civil
actions may be brought by private individuals or by organizations, usually without the involvement or
permission of the government or a court.
Law enforcement agencies investigate criminal cases, at times with the assistance of a prosecutor’s
office and a grand jury. A grand jury is an investigative body empowered to issue subpoenas for
testimony and documents to determine whether a law violation occurred. Law enforcement agencies
and the prosecution therefore can subpoena evidence before charges are filed to determine whether
an offense occurred. However, in civil actions for fraud, private parties generally have no opportunity to
compel the production of testimony or other evidence until a complaint is filed.
Criminal investigations and prosecutions for fraud are subject to Constitutional limitations, such as those
in the Fourth, Fifth and Sixth Amendments, and in procedural rules designed to protect the rights of
defendants. In general, these requirements do not apply in civil actions. Violations of constitutional rights
in a criminal case can result in the “suppression” or exclusion of any evidence or statement obtained by
improper means, or in some instances, in dismissal of the indictment. In civil cases, evidence obtained
improperly may still be used and the action may proceed. However, unreasonable searches and other
abusive or improper acts may be remedied through civil actions brought by the aggrieved party against
the wrongdoer.
The burden of proof in a criminal case requires evidence “beyond a reasonable doubt,” and a jury must
reach a unanimous verdict. In civil cases the burden of proof is lower, usually termed a “preponderance
of the evidence.” In some jurisdictions, the jury decision in a civil case does not need to be unanimous.
Guilty criminals are punished by outcomes such as imprisonment, fines, orders of restitution, probation,
and community service. Civil cases, when the plaintiffs are successful, result in an award of monetary
damages or in some instances the entry of an order or injunction that compels the losing party to take
remedial action to avoid future illegal acts.
Criminal and civil actions for fraud may proceed simultaneously even though such parallel proceedings
present a dilemma for defendants. For example, a defendant may lawfully assert the Fifth Amendment
right against self-incrimination to avoid answering questions or producing certain documents in the
criminal investigation. However, this right may not be available in the corresponding civil case without
suffering sanctions, which may include entry of a judgment. A defendant in a civil action may be compelled
to produce documents or to otherwise provide information, which then could be used adversely in the
criminal case.
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Generally, courts have not been sympathetic to defendants’ dilemma, and have allowed civil discovery to
proceed even though criminal charges are pending. In some instances, the court or the parties may agree
to seal the civil record. In rare cases the court may order that the civil case be stayed pending resolution
of the criminal case. Normally, however, the court will allow the cases to proceed simultaneously despite
any substantial prejudice to the defendant. In parallel civil and criminal cases in which the government
is a party, the criminal process (including the use of grand jury subpoenas) may not be used to obtain
evidence solely for a civil case.
Criminal and civil actions for fraud may be brought in federal or state court. Federal courts have
jurisdiction over federal criminal and civil statutes and certain common law claims that usually involve
parties who are residents of different states and controversies where $50,000 or more is at issue. State
courts have jurisdiction over state statutes and most common law civil claims.

The Civil Justice System
Fraud examiners, auditors, accountants, security personnel, private investigators, and attorneys often
are involved in actions to investigate and recover losses due to fraud. Many of these cases will be
processed in the civil justice system.
Civil Litigation
Most common-law fraud actions are filed in state courts. Suits involving parties from different states and
those involving more than $50,000 in controversy, or actions brought on the basis of federal statutes,
such as the civil RICO provisions, may be brought in federal court. Federal court is generally preferred
by plaintiffs in larger cases because federal rules of evidence provide easier access to witnesses and
documents located in different states. The procedures described below are largely drawn from the
federal rules.
Beginning the Civil Action
A civil action begins with the filing of a complaint in the appropriate court, usually in the jurisdiction
in which the defendant or the plaintiff resides, or where the claim arose. Court rules provide that the
complaint should be a “short and plain statement” showing the court’s jurisdiction to hear the case (e.g.,
in federal court, that there is diversity of citizenship and more than $50,000 in issue), the grounds for
relief, and a demand for judgment. Rule 9(b) of the Federal Rules of Civil Procedure requires that the
facts entitling the plaintiff to relief be stated with “particularity.” Thus, a plaintiff in a negligence case may
get into court by merely alleging–without any details or supporting evidence–that the defendant operated
his automobile in a negligent manner at a particular place and time. However, a fraud plaintiff must plead
the alleged fraud in detail–the actual misrepresentations that were made, to whom, how they were false,
and the damages suffered.
The federal Rule 9(b) requirement often creates a problem for fraud plaintiffs. For example, a company
may have good grounds to believe that it is the victim of a kickback fraud, but may need access to
the discovery system (e.g., subpoenas for documents and witnesses) to prove the illegal payments. In
such circumstances, particularly where the specific information needed is within the sole control of the
defendant, the court may relax the 9(b) requirement.
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