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DIVORCE TAXATION: DEPENDENT CARE CREDIT
AND CLAIMING DEPENDENTS

This courses provides an overview of the child and dependent care tax credit and discusses the
implications of divorce on its availability. It also includes details on how dependents can be claimed by
divorced parents.

LEARNING ASSIGNMENTS AND OBJECTIVES

As a result of studying each assignment, you should be able to meet the objectives listed below each
individual assignment.

SUBJECTS

Child and Dependent Care Expenses
Dependents of Divorced Parents
Costs of Getting a Divorce

Study the course materials from pages 1 to 61
Complete the review questions at the end of each chapter
Answer the exam questions 1 to 10

Objectives:

* |dentify the implications of divorce on the ability to claim child and dependent care tax credits.
* |dentify how dependents can be claimed by divorced parents.
+ Identify what fees related to divorce are deductible.
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NOTICE

This course is sold with the understanding that the publisher is not engaged in rendering legal, accounting,
or other professional advice and assumes no liability whatsoever in connection with its use. Since laws
are constantly changing, and are subject to differing interpretations, we urge you to do additional research
and consult appropriate experts before relying on the information contained in this course to render
professional advice.

Limit of Liability/Disclaimer of Warranty: While the publisher and author have used their best
efforts in preparing this book, they make no representations or warranties with respect to the
accuracy or completeness of the contents of this book and specifically disclaim any implied
warranties or merchantability or fitness for a particular purpose. No warranty may be created
or extended by sales representatives or written sales materials. The advice and strategies
contained herein may not be suitable for your situation. You should consult with a professional
where appropriate. Neither the publisher nor author shall be liable for any loss of profit or any
other commercial damages, including but not limited to special, incidental, consequential, or
other damages.

The End User shall be permitted to use the Licensed Content for internal purposes only and
not for resale or distribution. The Licensed Content is provided on an “as is” basis and with-
out any warranties of any kind, express or implied. CCH INCORPORATED AND ITS LICEN-
SORS AND AFFILIATES DISCLAIM ALL WARRANTIES WITH RESPECT TO THE LICENSED
CONTENT, EXPRESS OR IMPLIED, INCLUDING BUT NOT LIMITED TO, WARRANTIES

OF MERCHANTABILITY, FITNESS FOR A PARTICULAR PURPOSE, NON-INFRINGEMENT,
TITLE, QUIET ENJOYMENT AND INFORMATION COMPLETENESS, CURRENCY OR AC-
CURACY.

End User assumes all responsibilities and obligations with respect to the selection of the Li-
censed Content to achieve End User’s intended results. End User assumes all responsibilities
and obligations with respect to any decision or advice made or given as a result of the use or
application of the Licensed Content. CCH and its licensors and affiliates are not engaged in the
rendering of legal, accounting, tax or other professional advice or services. If legal, accounting,
tax or other expert assistance is required, the services of a competent professional should be
sought.

This course is sold with the understanding that the publisher is not engaged in rendering legal,
accounting, or other professional advice and assumes no liability whatsoever in connection
with its use. Since laws are constantly changing, and are subject to differing interpretations, we
urge you to do additional research and consult appropriate experts before relying on the infor-
mation contained in this course to render professional advice.
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EXAM OUTLINE

TEST FORMAT: The final exam for this course consists of 10 multiple-choice questions
and is based specifically on the information covered in the course materials.

* ACCESS FINAL EXAM: Log in to your account and click Take Exam. A copy of the final
exam is provided at the end of these course materials for your convenience, however you
must submit your answers online to receive credit for the course.

* LICENSE RENEWAL INFORMATION: This course qualifies for 2 CPE hours.

+ PROCESSING: You will receive the score for your final exam immediately after it is
submitted. A score of 70% or better is required to pass.

+ CERTIFICATE OF COMPLETION: Will be available in your account to view online or
print. If you do not pass an exam, it can be retaken free of charge.
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CHAPTER 1: CHILD AND
DEPENDENT CARE EXPENSES

Chapter Objective

After completing this chapter, you should be able to:

* |dentify the implications of divorce on the ability to claim child and dependent care tax credits.

When a couple is married and has dependents, such as minor children, they may be entitled to a tax
credit for dependent care expenses. When the couple divorces, one or both parents may be entitled to
certain tax credits. This chapter provides an overview of the child and dependent care tax credit and
discusses the implications of divorce on its availability.

I. DEPENDENT CARE EXPENSES

A. GENERAL REQUIREMENT TO CLAIM CREDIT

To be able to claim the credit for child and dependent care expenses, a taxpayer — whether single,
married or divorced — must file Form 1040, 1040-SR, or 1040-NR and meet all the following tests:

» The care must be for one or more “qualifying persons” who are identified on Form 2441;

» The taxpayer (and his or her spouse, if filing jointly) must have earned income during the
year;

» The taxpayer must pay child and dependent care expenses so he or she (and his or her
spouse if filing jointly) can work or look for work;

» The taxpayer must make payments for child and dependent care expenses to someone
he or she (and his or her spouse) cannot claim as a dependent. If a taxpayer makes
payments to his or her child (i.e., an older sibling), the child must not be the taxpayer’s
dependent and must be age 19 or older by the end of the year in which the credit is
claimed. A taxpayer may not make payments to his or her spouse or to the parent of the
taxpayer’s qualifying person if the qualifying person is his or her child and under age 13;

* The taxpayer’s filing status may be single, head of household, or qualifying widow(er)
with dependent child. A taxpayer must file a joint return if he or she is married, unless an
exemption applies;

» The taxpayer must identify the care provider on his or her tax return; and

1 < Chapter 1: Child and Dependent Care Expenses



» |If a taxpayer excludes or deducts dependent care benefits provided by a dependent care
benefit plan, the total amount he or she excludes or deducts must be less than the dollar
limit for qualifying expenses (generally, $3,000 if one qualifying person was cared for, or
$6,000 if two or more qualifying persons were cared for). If two or more qualifying persons
were cared for, the amount a taxpayer can exclude or deduct will always be less than the
dollar limit, since the total amount that can be excluded or deducted is limited to $5,000.

B. QUALIFYING PERSON TEST

To be eligible for the tax credit, an individual’s child and dependent care expenses must be for the care
of one or more qualifying persons pursuant to Internal Revenue Code § 152 (the text of which and
implementing Treasury Regulations are provided below). A qualifying person is:

» Ataxpayer’s child who is his or her dependent and who was under age 13 when the care
was provided;

« Ataxpayer’s spouse who was not physically or mentally able to care for himself or herself
and lived with the taxpayer for more than half the year; or

» A person who was not physically or mentally able to care for himself or herself, lived with
the taxpayer for more than half of the year, and either:
o Was the taxpayer’s dependent; or
o Would have been the taxpayer’s dependent except that:
. He or she received gross income of $4,300 or more;
*  He or she filed a joint return; or

»  The taxpayer, or his or her spouse if filing jointly, could be claimed as
a dependent on someone else’s 2020 return.

For taxpayers who are divorced or separated, the section below will explain which parent may treat a
child as a qualifying person.

1. Dependent Defined

A dependent is a person, other than a taxpayer or his or her spouse, who he or she can claim on his
or her tax return. To be another person’s dependent, a person must be a qualifying child (or qualifying
relative). However, the deductions for personal and dependency exemptions for tax years 2018 through
2025 are suspended, and therefore, the amount of the deduction is zero. But in determining whether
you may claim a person as a qualifying relative for 2020, the person’s gross income must be less than
$4,300, not zero. To be a taxpayer’s qualifying child, a child must live with that person for more than half
the year and meet other requirements discussed below.
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2. Physically or Mentally Not Able to Care for Oneself

Persons who cannot dress, clean, or feed themselves because of physical or mental problems are
considered not able to care for themselves. Also, persons who must have constant attention to prevent
them from injuring themselves or others are considered not able to care for themselves.

3. Person Qualifying for Part of Year

A taxpayer must determine a person’s qualifying status each day. For example, if the person for whom
he or she pays child and dependent care expenses no longer qualifies on September 16, count only
those expenses through September 15.

4. Taxpayer Identification Number

A taxpayer must include on his or her return the name and taxpayer identification number (generally the
social security number) of the qualifying person(s). If the correct information is not shown, the credit may
be reduced or disallowed. If the qualifying person is a nonresident or resident alien who does not have
and cannot get a social security number (SSN), a taxpayer should use that person’s individual taxpayer
identification number (ITIN). The ITIN is entered wherever an SSN is requested on a tax return. Note
that an ITIN is for tax use only. It does not entitle the holder to social security benefits or change the
holder’s employment or immigration status under U.S. law.

C. CHILDREN OF DIVORCED OR SEPARATED PARENTS

Even if a taxpayer cannot claim his or her child as a dependent, the child is treated as the taxpayer’s
qualifying person if:

» The child was under age 13 or was not physically or mentally able to care for himself or
herself;

» The child received over half of his or her support during the calendar year from one or
both parents who are divorced or legally separated under a decree of divorce or separate
maintenance, are separated under a written separation agreement, or lived apart at all
times during the last six months of the calendar year;

» The child was in the custody of one or both parents for more than half the year; and

* The taxpayer was the child’s custodial parent (the parent with whom the child lived for the
greater number of nights of 2020). If the child was with each parent for an equal number
of nights, the custodial parent is the parent with the higher adjusted gross income.

The noncustodial parent cannot treat the child as a qualifying person even if that parent is entitled to
claim the child as a dependent under the special rules for a child of divorced or separated parents.

D. EARNED INCOME TEST

To claim the credit, the taxpayer (and his or her spouse if married) must have earned income during the
year.
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