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CHAPTER 1: WILLS
Chapter Objectives
After completing this chapter, you should be able to:
• Recall the main restriction on the right to inherit.
• Identify the burden of proof required to raise the presumption of undue influence.

I. INTRODUCTION
This chapter of the course deals with the rights of a person to transfer their wealth both in life and after
life. In general, property that is owned by a person can be transferred to another in life or at death
through testamentary disposition.
In life, there are a myriad of vehicles available for the transfer of wealth, including gifts and trusts. In
death, property can be transferred either as stipulated in a will or, in the absence of a will, property is
distributed through the laws of comp. If there is a will, the decedent’s wishes are fulfilled by distributing
the property to those noted in the will.
There are few restrictions on the right to inherit. The main restriction is that one may not profit from his or
her own wrongful conduct. The so-called “slayer’s rule” provides that one who murders should not take
any testamentary dispositions as a result of the slaying. The policy here has been articulated as tri-fold:
• No one should profit from his own wrong;
• Inheritance law should punish murderers; and
• It is unlikely that a testator wishes his goods to go to his murderer.

II. PROBATE AVOIDANCE TOOLS
What property has to go through probate? Probate is simply the process by which property of the
decedent is collected. Debts and taxes are then paid. The remainder is distributed to the heirs. This
process is overseen by the appropriate court in each state.
There are many ways to avoid probate, either totally or in part. These mechanisms are sometimes
referred to as “will substitutes.” They are simply ways to transfer property without the necessity of a will
or probate. Common mechanisms include living trusts, gifts, and joint tenancies.
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A. GIFTS
Gifts made prior to the donor’s death are not subject to probate. These gifts are commonly referred to as
inter vivos gifts. In order to make a valid gift before death, all of the following elements must exist:
• The intent on the part of the donor to make a present transfer;
• Delivery of the gift, either actual or constructive; and
• Acceptance of the gift by the donee.
All three elements must be present for the transfer to be effective.

Example
John was recently diagnosed with terminal cancer. He is the owner of a prized guitar
which he knows his nephew, Matthew, would love to have. John calls Matthew on the
phone and says: “You have been a loving and loyal nephew. I have just found out that I
am dying and I would like to give you my guitar before I die.” Matthew says he accepts
the gift and will cherish it always. John hangs up the phone and dies. Because the
guitar was never delivered, it was not an effective gift and the guitar will be disposed of
according to the terms of John’s will, if any, or through the laws of intestate succession.
For 2018, inter vivos gifts (those made during the donor’s lifetime) above $15,000 annually are subject
to federal gift tax.

B. JOINT TENANCIES
Joint tenancy ownership is a terminable interest that terminates at death. When one joint tenant dies the
other joint tenant(s) succeed to the property without probate.

Note
When property is converted from sole ownership to joint tenancy, the new co-owner
might be subject to a gift tax.

Joint tenancy is most commonly used when taking title to real property, particularly for married couples.
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Example
Bill and Mary, a married couple, take title to their home as joint tenants. Before the
couple can execute a will, Mary is killed in an automobile accident. Bill will take title
to Mary’s half interest in the house as the surviving joint tenant. The rest of Mary’s
property will be subject to the laws of intestate succession.

C. PAY-ON-DEATH ACCOUNTS
Pay-on-death accounts (so-called POD accounts) allow an owner to have the proceeds disbursed to a
beneficiary at death without any current right to withdraw funds.

D. INTESTATE SUCCESSION
When someone dies without a valid will, their property that is not otherwise provided for passes according
to the laws of intestate succession. Intestate succession rules are purely statutory, and thus they vary
from state to state.
The laws of intestate succession are default rules; they only come into play when one does not execute
a will or otherwise dies without a valid will (i.e., they previously executed a will but revoked it and did not
execute a replacement).
These laws also cover property that is not covered by a will. There are occasions when a decedent fails
to dispose of all his or her property triggering the need for intestate succession rules.
While the law does vary somewhat from state to state, in general the laws in all states prefer that
property be transferred to the children or grandchildren of the decedent rather than to the decedent’s
parents (assuming, of course, that they are still living). The laws also prefer blood relationships to legal
relationships.
States generally follow one of two formulas for the distribution of property intestate, either the per capita
or the per stirpes rule.
1. Per Capita
Under the Per Capita formula, each descendant of the decedent will receive an equal share. Specifically,
grandchildren as well as children receive an equal share.
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Example
Don dies intestate, leaving a bank account containing $100,000. Don is survived by
two sons, Bill and Mike, and two grandchildren, Sarah and Emily. The proceeds from
the bank account will be distributed as follows in a per capita state:
Bill
Mike
Sarah
Emily

$25,000
$25,000
$25,000
$25,000

2. Per Stirpes
Under a per stirpes distribution, the estate is divided by the number of issue. The term “issue” refers to
children. Each living issue receives a share and each deceased issue with surviving issue receives a
share. The living issue of the deceased issue share equally.
Under a modern per stirpes distribution, the estate is divided by the number of surviving issue or
deceased issue with surviving issue in the closest generation.
The issue that take their predeceased ancestors share are said to take by “representation.” Modernly,
“taking by representation” is now referred to merely as “representation.”

Example
Don dies intestate, leaving a bank account containing $100,000. Don is survived by
his son, Bill, and two grandchildren, Sarah and Emily. Sarah is Bill’s daughter. Emily
is the daughter of Don’s son Mike, who predeceased Don. The proceeds from the bank
account will be distributed as follows in a per stirpes state:
Bill:

$50,000

Mike:
Sarah:
Emily:

$0
$0
$50,000

In this scenario, Emily takes the proceeds that would have gone to her father but for his
premature death. Sarah, whose father is alive, gets nothing. Presumably, she will get
her share when her father dies.
The following are some other general principles of intestate succession:
• If no issue or spouse survive the decedent, the parents, if any, inherit the property;
• In a community property state, intestate succession laws normally provide that a surviving
spouse receives all of the decedent’s interest in the couple’s community property.
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Under the laws of most states, a domestic partner has no right to the intestate share of their deceased
partner. It is recommended that the reader check with their respective state for recent changes to
domestic partner intestate succession rules, as these are changing rapidly.

Note
Under the Uniform Probate Code, a spouse who has reached an agreement on the
division of property precedent to a divorce is not deemed a surviving spouse so long as
that agreement has been approved by a court with proper jurisdiction.

• When children or grandchildren but no surviving spouse survives a decedent, the
preference under all intestacy statutes is for the children rather than for the grandchildren.
• If a decedent passes without parents, issue, grandparents, issue of the grandparents, the
next in line is the issue of a predeceased spouse, i.e., stepchildren, if any.
• Some states provide that you go only so far in the table of consanguinity (blood relations),
then the property escheats, (i.e., reverts) to the state. Specifically, if you have to go out
more than eight levels of kinship, the property escheats.

III. WILL FORMALITIES
A. OVERVIEW
Each state has its own set of laws governing the formalities of a will. Many states, for example, do not
recognize holographic (handwritten) wills. Some states require witnesses to the execution of a will to see
the testator sign the document while others merely require them to witness the testator acknowledge
the document as their will. A few of the most significant formalities will be discussed here. As always,
however, refer to the laws of your particular state for definitive guidance.
To be valid, a will is not required to begin with the language: “I John Doe, being of sound mind and body,
do hereby …” That is largely the language of the movies. It does, however, incorporate a few important
components about the laws of wills. In general, these laws are all designed to ensure a number of things
to protect the interests of the testator:
• That the person was competent at the time the document was executed;
• That the person intended the document to serve as his or her will; and
• That the document has not been tampered with and in fact contains the wishes of the
decedent.
There is no precise formula for drafting a valid will. Most people are competent to do so without the
assistance of a lawyer. There are, however, a few formalities that are required in every state:
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• The testator must be of legal age to execute a will. In most states, this is 18 years old;
• The testator must be of sound mind, i.e., he or she must possess testamentary capacity.
Incapacity is one of the most common grounds for challenging the validity of a will;
• The purported will must make specific provisions for the distribution of property and
must indicate that the testator intends the document to serve as his or her will. There are
no precise words that are required. The intent of the testator can be gleaned from the
document itself, and sometimes through the examination of extrinsic evidence as well;
• The will must be voluntarily signed by the testator. This requirement prevents documents
from being valid when executed in the face of undue influence or duress;
• Wills must generally be in writing and witnessed (oral wills are permitted in limited
circumstances in some states); and
• Finally, wills must be properly attested at the end of the document. So-called attestation
clauses appear at the end of the document and provide a statement that the document is
indeed the will of the testator. This must be accompanied by the signature of the testator.
A few of the more commonly litigated requirements for the execution of a valid will are provided below.

B. TESTAMENTARY CAPACITY
The testator must be of sound mind at the time the will is executed. The fact that the testator later
becomes incompetent does not affect the validity of the will. What does it mean to be competent? For
purposes of executing a valid will, competency normally requires the following:
• The testator knows that he or she is executing a will;
• The testator knows the nature and extent of his or her property (i.e., he knows that he
owns a penthouse apartment in Manhattan and a collection of motorcycles);
• The testator knows who his family members are, i.e., the people who would ordinarily be
expected to inherit the testator’s property.

C. WITNESSES
1. Presence of Witnesses
Most states require two witnesses for a formal will. The general rule is that both witnesses must be
present at the same time – either when the will is signed or when the testator acknowledges the document
as his or her will, whichever the particular state requires. Witnesses are required for several reasons:
• First and foremost, the witnesses serve an evidentiary function by being able to vouch for
the genuineness of the document; and
• The witnesses provide some assurances that the document has not been executed under
duress.
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Some states require the witnesses to sign the will in the presence of the testator while others do not. In
California, for example, there is a requirement that the witnesses be together when the testator signs or
acknowledges the will, but neither witness has to be in the other’s presence or in the testator’s presence
when they sign the will.
2. Requirement That Witness Be Disinterested
Witnesses to a will should be chosen with the thought that litigation over the validity of the will may
follow. Many states specifically require a witness to a will to be credible. Some take the view to mean
that a witness cannot have a stake in the will.
In California, for example, the law provides as follows:
Probate Code § 6112. Witnesses; interested witnesses
(a) Any person generally competent to be a witness may act as a witness to a will.
(b) A will or any provision thereof is not invalid because the will is signed by an interested witness.
(c) Unless there are at least two other subscribing witnesses to the will who are disinterested witnesses,
the fact that the will makes a devise to a subscribing witness creates a presumption that the witness
procured the devise by duress, menace, fraud, or undue influence. This presumption is a presumption
affecting the burden of proof. This presumption does not apply where the witness is a person to whom
the devise is made solely in a fiduciary capacity.
(d) If a devise made by the will to an interested witness fails because the presumption established
by subdivision (c) applies to the devise and the witness fails to rebut the presumption, the interested
witness shall take such proportion of the devise made to the witness in the will as does not exceed the
share of the estate which would be distributed to the witness if the will were not established. Nothing in
this subdivision affects the law that applies where it is established that the witness procured a devise by
duress, menace, fraud, or undue influence.
If there are only two witnesses to a will and one of them is interested, the will remains valid but the gift to
the witness creates a presumption that the gift to the witness was produced by duress. If the witness is
unable to rebut that presumption, his gift will be invalidated.
Under section D, however, the witness even when interested will retain his portion of inheritance made
under a prior will but no more. If there is no prior will, the witness will receive what he would have
received as the intestate heir but no more.

D. CODICIL
A codicil is an amendment to a will. To be valid, a codicil must be executed with the same formalities as
a formal will.

E. APPOINTMENT OF PERSONAL REPRESENTATIVE
A personal representative of an estate is an executor, administrator, or anyone who is in charge of the
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decedent’s property. Generally, an executor (or executrix) is named in a decedent’s will to administer
the estate and distribute properties as the decedent has directed. An administrator (or administratrix)
is usually appointed by the court if no will exists, if no executor was named in the will, or if the named
executor cannot or will not serve.
In general, an executor and an administrator perform the same duties and have the same responsibilities.
For estate tax purposes, if there is no executor or administrator appointed, qualified, and acting within the
United States, the term executor includes anyone in actual or constructive possession of any property
of the decedent. It includes, among others, the decedent’s agents and representatives; safe-deposit
companies, warehouse companies, and other custodians of property in this country; brokers holding
securities of the decedent as collateral; and the debtors of the decedent who are in this country.
The primary duties of a personal representative are to collect all the decedent’s assets, pay the creditors,
and distribute the remaining assets to the heirs or other beneficiaries.
The personal representative also must perform the following duties:
• File any income tax return and the estate tax return when due; and
• Pay the tax determined up to the date of discharge from duties.

F. HOLOGRAPHIC WILLS
A holographic will is one that is not properly witnessed which is written and signed by the testator.
Many of the states that allow holographic wills require that the document be entirely in the testator’s
handwriting.
In California, there is no requirement that the will be entirely in the handwriting of the testator so long
as the material provisions are in the handwriting of the testator. The signature and the date must be
in the testator’s handwriting. The California Probate Code allows either the testator’s handwriting or a
commercially printed will but not a personally typed will. California often allows letters to be admitted as
a holographic will. The letter must identify the person or persons to whom the estate should go.
Under California law, extrinsic evidence is admissible to determine whether a document constitutes a will
or to determine the meaning of a will or portion of a will.

G. PROBLEMS OF CONSTRUCTION
A will is said to be ambulatory, which merely means it speaks at the testator’s death. Since often the
will is drafted long before it comes into play, there are rules regarding the construction of will where
circumstances change. These are rules of construction; these are rules used to assist the court in
determining how changed circumstances should be construed in regard to the application of a will.
1. Abatement
The abatement rules determine the order of priority among various devisees when the value of the
estate is insufficient to satisfy all of the devises in the will.
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This happens when the testator’s estate decreases and there are insufficient assets to satisfy the terms
of the will. There are various reasons an estate could shrink, i.e. the satisfaction of creditors. The order
of abatement depends on the character of the gift as specific, general, residuary or demonstrative.
a. Specific Gift
A gift given by a testator which is particularly designated and which is to be satisfied only by the receipt
of the particular property described.
b. General Gift
A gift given by a testator which may be satisfied out of the general assets of the testator’s estate instead
of from any specific fund, thing or things. The gift may be either money or personal property but it must
be designated by quantity or amount.
c. Residuary Gift
A gift given by a testator which is satisfied as a result of granting whatever remains after all other assets
are distributed.
d. Demonstrative Gift
A gift that is funded by a particularly described gift, such as a gift of money in the amount equal to
decedent’s car. The courts treat this type of gift as a specific gift only up to the value of the property it
represents.
2. Order of Abatement
A residuary gift is first to be abated followed by general, demonstrative and finally specific gifts.
3. Ademption
This doctrine provides that a specific devisee is entitled to nothing if the specifically devised property is
not in the testator’s estate at the testator’s death.

Example
Terry executes a valid will in which he leaves his Tiffany lamp to his cousin, Martha.
One month prior to his death, Terry sells the lamp on Ebay. Martha will obviously not
inherit the lamp, regardless of the language of Terry’s will.

4. Lapse
Lapse deals with changes in the beneficiaries of a will prior to its coming into force. For example, if
Don has a provision in his will leaving a painting to Linda, what happens to the painting when Linda
predeceases Don?
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When a person is deceased at the time the will is executed, the common law rule was that the will was
void. Modernly, when a person is deceased at the time the will is executed, the law deems the devise
lapsed.
When a testamentary gift lapses, the gift reverts to the residuary estate unless it is saved by an antilapse statute.
The law assumes that the testator knew of the law of lapse and would have conditioned the gift on the
survival of the beneficiary if he intended the gift to go only to the beneficiary if alive.
Although the anti-lapse statutes vary significantly, there is a thread. Under almost all anti-lapse statutes,
the gift is saved only for issue (children or grandchildren) – not for non-blood relatives. None of the
statutes save the gift for a spouse or stepchildren.
5. Mistake
A mistake in the inducement is a mistake in the underlying facts upon which the testator made his
decision. The general rule is that a will must show both the mistake and what the testator would have
done absent the mistake. For example, if the will identifies one person with some fact and then gives that
person some bequest but the identified person was not in fact the named person. This shows that the
testator wished to give a certain amount to an identified person but mistakenly named someone else.

H. REVOCATION
A will can be revoked by a subsequent will that is inconsistent with the prior will or by a physical act done
with intent to revoke (burning, tearing, etc…).
A legal presumption exists in most states where an original will cannot be discovered, the testator
destroyed it with the intention of revoking it.
1. Partial Revocation
Many states allow partial revocation of a will. In other words, if part of the will were revoked by drawing a
line through one of the gifts, the question becomes what the testator’s intent was. If the intent in striking
through the part of the will was to revoke only that part of the will, the court will give effect to that intent.
2. Revocation by Subsequent Written Instrument
The second will must be inconsistent or contain an express statement of revocation. Revocation by
inconsistency will revoke the entire prior will. Where the will is only partially inconsistent with the prior
will, only that part of the will is revoked and the remaining provisions are read in conjunction with the
prior will.
3. Revocation by Operation of Law
Revocation by operation of law deals with changes in a testator’s marital status after execution of the
will. In some states, the statutes provide that marriage revokes the entire will. California law, for example,
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provides that the omitted spouse is entitled to the decedent’s half of any community property as well as
the decedent’s quasi community property.
4. Reviving a Will
The testator cannot generally revive a will that has been formerly revoked. One means of reviving a
revoked will is that the testator can re-execute the revoked will or the testator can execute a codicil
stating expressly that the formerly revoked will should be revived.
5. Dependent Relative Revocation
The courts developed the doctrine of dependent relative revocation as a salvage tool. This doctrine
allows a court to revive a revoked will if it is dependent on an instrument that has since been revoked.
6. Revocation of a Codicil
The revocation of a codicil does not revive the will to which that codicil relates. This doctrine is not
embodied in any of the statutory codes. It is a common law, or judge made law. The question here is
whether the testator would rather die intestate or under the earlier will. Intent is key.
Sometimes this doctrine is seen as a conditional revocation. Often courts will engage in the fiction that
there is a conditional intention to revoke a former will based on the validity of the new will.

IV. CONTESTING A WILL
There are many grounds upon which the validity of a will can be challenged. Common grounds include
the following:
• That the testator lacked the capacity to execute a will;
• That the testator was suffering from an insane delusion at the time the will was executed;
• That the testator was subject to undue influence in the execution of the will; or
• That the will was executed as a result of some sort of fraud perpetrated against the
testator.

A. TESTAMENTARY CAPACITY
What is the standard? Whether the testator is of sound mind. A lay witness may testify if they first lay a
foundation for their belief by stating the facts upon which their opinion is based.

B. INSANE DELUSIONS
A mistake is insufficient to substantiate an insane delusion. There must be no basis for the belief. Many
states require the existence of an actual mental disorder to establish an insane delusion.
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C. UNDUE INFLUENCE
This is probably the most often raised ground for challenging a will. In order to raise a presumption of
undue influence, the contestant must show:
• A confidential relationship between a testator and a beneficiary; and
• The presence of suspicious circumstances which, in combination with such a confidential
relationship, will shift the burden of proof to the proponent.
The burden of proof in showing a confidential relationship and the presence of suspicious circumstances
sufficient to raise the presumption of undue influence is a preponderance of the evidence.
The burden of proof incumbent upon the proponent of the will once the contestants burden has been
satisfied is also generally a preponderance. However, where there is a professional conflict of interest
on the part of an attorney, the burden of proof is elevated to clear and convincing evidence. The rules
of professional responsibility require that representation of multiple parties requires consent and in
California, the consent must be in writing.
In California, the rules are the same for wills and trusts. The law in California applies to “all donative
transactions.” California has a presumption of invalidity for undue influence if:
• The parties have a confidential relationship;
• The beneficiary participated in the procurement of the will; and
• The beneficiary received an undue benefit.
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CHAPTER 1: TEST YOUR KNOWLEDGE
The following questions are designed to ensure that you have a complete understanding of the
information presented in the chapter (assignment). They are included as an additional tool to enhance
your learning experience and do not need to be submitted in order to receive CPE credit.
We recommend that you answer each question and then compare your response to the suggested
solutions on the following page(s) before answering the final exam questions related to this chapter
(assignment).
1.

Which of the following rules prohibits a person from inheriting property from
someone they have murdered:
A. the Slayer’s Rule
B. the Perry Mason Rule
C. the Murder-Is-Wrong Rule
D. the Prisoner’s Profit Rule

2.

What happens to the property or assets of an individual who dies without a
will:
A. his or her property escheats to the state in which he or she resides
B. his or her property is distributed to charity
C. his or her property is distributed to his or her legal heirs according to the laws
of intestate succession
D. his or her property escheats to the federal government

3.

Which of the following is most commonly raised in making a legal challenge
to a will:
A. undue influence
B. lack of capacity
C. insane delusions
D. fraud
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CHAPTER 1: SOLUTIONS AND SUGGESTED RESPONSES
Below are the solutions and suggested responses for the questions on the previous page(s). If you
choose an incorrect answer, you should review the pages as indicated for each question to ensure
comprehension of the material.
1.

A. CORRECT. The so-called “slayer’s rule” provides that one who murders should not
take any testamentary dispositions as a result of the slaying. The policy includes the
belief that inheritance law should punish murderers.
B. Incorrect. The Perry Mason Rule is a fictitious rule.
C. Incorrect. The Murder-Is-Wrong Rule is a fictitious rule.
D. Incorrect. There is no Prisoner’s Profit Rule.
(See page 1 of the course material.)

2.

A. Incorrect. There is a legal mechanism for distributing the assets to the decedent’s heirs.
In rare cases where there are no heirs, the assets could escheat to the state. However,
that is the exception rather than the rule.
B. Incorrect. The law of intestate succession in the decedent’s state of domicile determines
which of the decedent’s heirs will receive his or her assets upon death.
C. CORRECT. The law of each state governs how the property is distributed according
to intestate succession rules. Typically, surviving spouses and children take the lion’s
share of the property with parents and siblings also being in line.
D. Incorrect. There is no legal mechanism for escheating property to the federal government.
(See page 3 of the course material.)

3.

A. CORRECT. Alleging that someone used his or her personal relationship with the
testator to unfairly coerce the testator’s will, called undue influence, is the most common
challenge to the validity of a will.
B. Incorrect. Lack of capacity is a common ground for challenging a will, but not the most
common. This challenge involves allegations that the testator was not mentally sound
enough to execute a valid will.
C. Incorrect. Insane delusions is not a common ground for challenging the validity of a will,
although it does happen.
D. Incorrect. Fraud is grounds for challenging a will, but not the most common.
(See page 12 of the course material.)
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CHAPTER 2: DECEDENT’S FINAL TAX RETURN
AND ESTATE TAXES
Chapter Objective
After completing this chapter, you should be able to:
• Recall elements to consider when filing a decedent’s final federal tax return.

I. FINAL RETURN FOR DECEDENT
The personal representative of a decedent must file the final income tax return (Form 1040) of the
decedent for the year of death and any returns not filed for preceding years. A surviving spouse, under
certain circumstances, may have to file the returns for the decedent.
If an individual died after the close of the tax year, but before the return for that year was filed, the return
for the year just closed will not be the final return. The return for that year will be a regular return and the
personal representative must file it.

Example
Samantha Smith died on March 21, 2018, before filing her 2017 tax return. Her personal
representative must file her 2017 return by April 17, 2018. Her final tax return is due
April 15, 2019.

A. FILING REQUIREMENTS
The gross income, age, and filing status of a decedent generally determine whether a return must be
filed. Gross income usually is all income received by an individual in the form of money, goods, property,
and services that is not tax-exempt. It includes gross receipts from self-employment but if the business
involves manufacturing, merchandising, or mining, subtract any cost of goods sold. In general, filing
status depends on whether the decedent was considered single or married at the time of death.
1. Refunds
A return should be filed to obtain a refund if tax was withheld from salaries, wages, pensions, or annuities,
or if estimated tax was paid, even if a return is not required to be filed. Also, the decedent may be entitled
to other credits that result in a refund.
Generally, a person who is filing a return for a decedent and claiming a refund must file Form 1310
with the return. However, if the person claiming the refund is a surviving spouse filing a joint return with
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the decedent, or a court-appointed or certified personal representative filing an original return for the
decedent, Form 1310 is not needed. The personal representative must attach to the return a copy of the
court certificate showing that he or she was appointed the personal representative.
If the personal representative is filing a claim for refund on Form 1040X, Amended U.S. Individual Income
Tax Return, or Form 843, Claim for Refund and Request for Abatement, and the court certificate has
already been filed with the IRS, attach Form 1310 and write Certificate Previously Filed at the bottom of
the form.

Example
Mr. Green died before filing his tax return. Alan was appointed the personal
representative for Mr. Green’s estate, and files his Form 1040 showing a refund due.
Alan does not need Form 1310 to claim the refund if he attaches a copy of the court
certificate showing he was appointed the personal representative.
2. Nonresident Alien
If the decedent was a nonresident alien who would have had to file Form 1040NR, U.S. Nonresident
Alien Income Tax Return, the personal representative must file that form for the decedent’s final tax year.
3. Joint Return
Generally, the personal representative and the surviving spouse can file a joint return for the decedent
and the surviving spouse. However, the surviving spouse alone can file the joint return if no personal
representative has been appointed before the due date for filing the final joint return for the year of
death. This also applies to the return for the preceding year if the decedent died after the close of the
preceding tax year and before the due date for filing that return. The income of the decedent that was
includible on his or her return for the year up to the date of death and the income of the surviving spouse
for the entire year must be included in the final joint return.
A final joint return with the decedent cannot be filed if the surviving spouse remarried before the end
of the year of the decedent’s death. The filing status of the decedent in this instance is married filing
separate.
4. Personal Representative May Revoke Joint Return Election
A court-appointed personal representative may revoke an election to file a joint return that was previously
made by the surviving spouse alone. This is done by filing a separate return for the decedent within one
year from the due date of the return (including any extensions). The joint return made by the surviving
spouse will then be regarded as the separate return of that spouse by excluding the decedent’s items
and refiguring the tax liability.

B. INCOME TO INCLUDE
The decedent’s income includible on the final return is generally determined as if the person were still
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alive except that the taxable period is usually shorter because it ends on the date of death. The method
of accounting regularly used by the decedent before death also determines the income includible on the
final return.
1. Accounting Methods
a. Cash Method
If the decedent accounted for income under the cash method, only those items actually or constructively
received before death are included in the final return. Interest from coupons on the decedent’s bonds
was constructively received by the decedent if the coupons matured in the decedent’s final tax year, but
had not been cashed. Include the interest in the final return.
Generally, a dividend was constructively received if it was available for use by the decedent without
restriction. If the corporation customarily mailed its dividend checks, the dividend was includible when
received. If the individual died between the time the dividend was declared and the time it was received
in the mail, the decedent did not constructively receive it before death. The dividend should not be
included in the final return.
b. Accrual Method
Generally, under the accrual method of accounting, income is reported when earned. If the decedent
used the accrual method, only the income items normally accrued before death are included in the final
return.
2. Partnership Income
The death of a partner closes the partnership’s tax year for that partner. Generally, it does not close the
partnership’s tax year for the remaining partners. The decedent’s distributive share of partnership items
must be figured as if the partnership’s tax year ended on the date the partner died. To avoid an interim
closing of the partnership books, the partners can agree to estimate the decedent’s distributive share by
prorating the amounts the partner would have included for the entire partnership tax year.
On the decedent’s final return, the decedent’s distributive share of partnership items should be included
for the following periods:
• The partnership’s tax year that ended within or with the decedent’s final tax year (the year
ending on the date of death); and
• The period, if any, from the end of the partnership’s tax year above to the decedent’s date
of death.
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Example
Mary Smith was a partner in XYZ partnership and reported her income on a tax year
ending December 31. The partnership uses a tax year ending June 30. Mary died August
31, 2018, and her estate established its tax year through August 31.
The distributive share of partnership items based on the decedent’s partnership interest
is reported as follows.
• Final Return for the Decedent – January 1 through August 31, 2018,
includes XYZ partnership items from (a) the partnership tax year ending
June 30, 2018, and (b) the partnership tax year beginning July 1, 2018,
and ending August 31, 2018 (the date of death).
• Income Tax Return of the Estate – September 1, 2018, through August
31, 2019, includes XYZ partnership items for the period September 1,
2018 through June 30, 2019.
3. S Corporation Income
If the decedent was a shareholder in an S corporation, the final return should include the decedent’s
share of the S corporation’s items of income, loss, deduction, and credit for the following periods.
• The corporation’s tax year that ended within or with the decedent’s final tax year (the year
ending on the date of death); and
• The period, if any, from the end of the corporation’s tax year in (1) to the decedent’s date
of death.
4. Self-Employment Income
Self-employment income actually or constructively received or accrued, should be included depending
on the decedent’s accounting method. For self-employment tax purposes only, the decedent’s selfemployment income will include the decedent’s distributive share of a partnership’s income or loss
through the end of the month in which death occurred. For this purpose, the partnership’s income or loss
is considered to be earned ratably over the partnership’s tax year.
5. Community Income
If the decedent was married and was domiciled in a community property state, half of the income
received and half of the expenses paid during the decedent’s tax year by either the decedent or spouse
may be considered to be the income and expenses of the other.
6. Interest and Dividend Income (Forms 1099)
A Form 1099 should be received for the decedent reporting interest and dividends earned before
death and included on the decedent’s final return. A separate Form 1099 should show the interest and
20 • Chapter 2: Decedent's Final Tax Return and Estate Taxes

dividends earned after the date of the decedent’s death and paid to the estate or other recipient that
must include those amounts on its return.

C. REPORTING ISSUES
1. HSA, Archer MSA, or Medicare Advantage MSA (medical savings account)
The treatment of an HSA, Archer MSA, or a Medicare Advantage MSA, at the death of the account holder
depends on who acquires the interest in the account. If the decedent’s estate acquires the interest,
the fair market value of the assets in the account on the date of death is included in income on the
decedent’s final return. The estate tax deduction does not apply to this amount.
2. Coverdell Education Savings Account (ESA)
Generally, the balance in a Coverdell ESA must be distributed within 30 days after the individual for
whom the account was established reaches age 30, or dies, whichever is earlier. The treatment of the
Coverdell ESA at the death of an individual under age 30 depends on who acquires the interest in the
account. If the decedent’s estate acquires the interest, the earnings on the account must be included on
the final income tax return of the decedent. The estate tax deduction does not apply to this amount.
The age 30 limitation does not apply if the individual for whom the account was established or the
beneficiary that acquires the account is an individual with special needs. This includes an individual who,
because of a physical, mental, or emotional condition (including learning disability), requires additional
time to complete his or her education.
3. Accelerated Death Benefits
Accelerated death benefits are amounts received under a life insurance contract before the death of
the insured individual. These benefits also include amounts received on the sale or assignment of the
contract to a viatical settlement provider.
Generally, if the decedent received accelerated death benefits either on his or her own life or on the life
of another person, those benefits are not included in the decedent’s income. This exclusion applies only
if the insured was a terminally or chronically ill individual.

D. EXEMPTIONS AND DEDUCTIONS
Generally, the rules for exemptions and deductions allowed to an individual also apply to the decedent’s
final income tax return.
1. Exemptions
A personal representative can claim the decedent’s personal exemption on the final income tax return. If
the decedent was another person’s dependent (for example, a parent’s), the personal exemption cannot
be claimed on the decedent’s final return.
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2. Standard Deduction
If the personal representative does not itemize deductions on the final return, the full amount of the
appropriate standard deduction is allowed regardless of the date of death.
3. Medical Expenses
Medical expenses paid before death by the decedent are deductible, subject to limits, on the final
income tax return if deductions are itemized. This includes expenses for the decedent, as well as for the
decedent’s spouse and dependents. Qualified medical expenses are not deductible if paid with a taxfree distribution from an Archer MSA.
a. Election for decedent’s expenses
Medical expenses that were not paid before death are liabilities of the estate and are shown on the
federal estate tax return (Form 706). However, if medical expenses for the decedent are paid out of the
estate during the 1-year period beginning with the day after death, the personal representative can elect
to treat all or part of the expenses as paid by the decedent at the time they were incurred.
If this election is made, the personal representative can claim all or part of the expenses on the decedent’s
income tax return, if deductions are itemized, rather than on the federal estate tax return (Form 706). He
or she can deduct expenses incurred in the year of death on the final income tax return. An amended
return (Form 1040X) should be filed for medical expenses incurred in an earlier year, unless the statutory
period for filing a claim for that year has expired.
The amount that can be deducted on the income tax return is the amount above 7.5% (in 2018) of
adjusted gross income. The amounts not deductible because of this percentage cannot be claimed on
the federal estate tax return.

Note
Beginning January 1, 2019, all taxpayers may deduct only the amount of the total
unreimbursed allowable medical care expenses for the year that exceed 10% of their
adjusted gross income.

b. Making the election
A personal representative makes the election by attaching a statement, in duplicate, to the decedent’s
income tax return or amended return. The statement must state that he or she has not claimed the
amount as an estate tax deduction, and that the estate waives the right to claim the amount as a
deduction. This election applies only to expenses incurred for the decedent, not to expenses incurred to
provide medical care for dependents.
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Example
Richard Brown used the cash method of accounting and filed his income tax return on
a calendar year basis. Mr. Brown died on June 1, 2018, after incurring $800 in medical
expenses. Of that amount, $500 was incurred in 2017 and $300 was incurred in 2018.
Richard itemized his deductions when he filed his 2017 income tax return. The personal
representative of the estate paid the entire $800 liability in August 2018.
The personal representative may file an amended return (Form 1040X) for 2017
claiming the $500 medical expense as a deduction, subject to the 7.5% limit. The
$300 of expenses incurred in 2018 can be deducted on the final income tax return if
deductions are itemized, subject to the 7.5% limit. The personal representative must
file a statement in duplicate with each return stating that these amounts have not been
claimed on the federal estate tax return (Form 706), and waiving the right to claim such
a deduction on Form 706 in the future.
c. Medical expenses not paid by estate
If an individual paid medical expenses for his or her deceased spouse or dependent, he or she can claim
the expenses on his or her own tax return for the year in which they were paid, whether they were paid
before or after the decedent’s death. If the decedent was a child of divorced or separated parents, the
medical expenses can usually be claimed by both the custodial and noncustodial parent to the extent
paid by that parent during the year.
d. Insurance reimbursements
Insurance reimbursements of previously deducted medical expenses due a decedent at the time of
death and later received by the decedent’s estate are includible in the income tax return of the estate
(Form 1041) for the year the reimbursements are received. The reimbursements are also includible in
the decedent’s gross estate.
4. Deduction for Losses
A decedent’s net operating loss deduction from a prior year and any capital losses (including capital loss
carryovers) can be deducted only on the decedent’s final income tax return. A net operating loss on the
decedent’s final income tax return can be carried back to prior years. A personal representative cannot
deduct any unused net operating loss or capital loss on the estate’s income tax return.
a. At-risk loss limits
Special at-risk rules apply to most activities that are engaged in as a trade or business or for the
production of income.
These rules limit the amount of deductible loss to the amount for which the individual was considered at
risk in the activity. An individual generally will be considered at risk to the extent of the money and the
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adjusted basis of property that he or she contributed to the activity and certain amounts the individual
borrowed for use in the activity. An individual will be considered at risk for amounts borrowed only if he or
she was personally liable for the repayment or if the amounts borrowed were secured by property other
than that used in the activity. The individual is not considered at risk for borrowed amounts if the lender
has an interest in the activity or if the lender is related to a person who has an interest in the activity.
b. Passive activity rules
A passive activity is any trade or business activity in which the taxpayer does not materially participate.
Rental activities are passive activities regardless of the taxpayer’s participation, unless the taxpayer
meets certain eligibility requirements.
Individuals, estates, and trusts can offset passive activity losses only against passive activity income.
Passive activity losses or credits that are not allowed in one tax year can be carried forward to the next
year.
If a passive activity interest is transferred because a taxpayer dies, the accumulated unused passive
activity losses are allowed as a deduction against the decedent’s income in the year of death. Losses are
allowed only to the extent they are greater than the excess of the transferee’s (recipient of the interest
transferred) basis in the property over the decedent’s adjusted basis in the property immediately before
death. The portion of the losses that is equal to the excess is not allowed as a deduction for any tax year.

E. CREDITS, OTHER TAXES AND PAYMENTS
This section includes brief discussions of some of the tax credits, types of taxes that may be owed,
income tax withheld, and estimated tax payments that are reported on the final return of a decedent.
1. Credits
A personal representative can claim on the final income tax return any tax credits that applied to the
decedent before death. Some of these credits are discussed next.
a. Earned income credit
If the decedent was an eligible individual, a personal representative can claim the earned income credit
on the decedent’s final return even though the return covers less than 12 months. If the allowable credit
is more than the tax liability for the year, the excess is refunded.
b. Credit for the elderly or the disabled
This credit is allowable on a decedent’s final income tax return if the decedent was age 65 or older or
had retired before the end of the tax year on permanent and total disability.
c. Child tax credit
If the decedent had a qualifying child, a personal representative may be able to claim the child tax
credit on the decedent’s final return even though the return covers less than 12 months. The personal
representative may also be able to claim the additional child tax credit and get a refund if the credit is
more than the decedent’s liability. For more information, see the form instructions.
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d. General business tax credit
The general business credit available to a taxpayer is limited. Any unused credit arising in a tax year
beginning after 1997 has a 1-year carryback and a 20-year carryforward period.
After the carryforward period, a deduction may be allowed for any unused business credit. If the taxpayer
dies before the end of the carryforward period, the deduction generally is allowed in the year of death.
2. Other Taxes
Taxes other than income tax that may be owed on the final return of a decedent include self-employment
tax and alternative minimum tax, which are reported on Form 1040.
a. Self-employment tax
Self-employment tax may be owed on the final return if either of the following applied to the decedent in
the year of death:
• Net earnings from self-employment (excluding income described below) were $400 or
more; or
• Wages from services performed as a church employee were $108.28 or more.
b. Alternative minimum tax (AMT)
The tax laws give special treatment to some kinds of income and allow special deductions and credits
for some kinds of expenses. The alternative minimum tax (AMT) was enacted so that certain taxpayers
who benefit from these laws still pay at least a minimum amount of tax. In general, the AMT is the excess
of the tentative minimum tax over the regular tax shown on the return.

F. PAYMENT OF TAXES
The income tax withheld from the decedent’s salary, wages, pensions, or annuities, and the amount
paid as estimated tax, for example, are credits (advance payments of tax) that a personal representative
must claim on the final return.
1. Name, Address, and Signature
The word DECEASED, the decedent’s name, and the date of death should be written across the top of
the tax return. In the name and address space the personal representative should write the name and
address of the decedent and, if a joint return, of the surviving spouse. If a joint return is not being filed,
the decedent’s name should be written in the name space and the personal representative’s name and
address should be written in the remaining space.
2. Third Party Designee
The personal representative can check the Yes box in the Third Party Designee area of the return to
authorize the IRS to discuss the return with a friend, family member, or any other person he or she
chooses. This allows the IRS to call the person identified as the designee to answer any questions that
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may arise during the processing of the return. It also allows the designee to perform certain actions. See
the income tax package for details.
3. Signature
If a personal representative has been appointed, that person must sign the return. If it is a joint return,
the surviving spouse must also sign it. If no personal representative has been appointed, the surviving
spouse (on a joint return) should sign the return and write in the signature area Filing as surviving
spouse. If no personal representative has been appointed and if there is no surviving spouse, the person
in charge of the decedent’s property must file and sign the return as personal representative.
4. Paid Preparer
If an individual pays someone to prepare, assist in preparing, or review the tax return, that person must
sign the return and fill in the other blanks in the paid preparer’s area of the return. See the income tax
package for details.
5. When and Where to File
The final income tax return is due at the same time the decedent’s return would have been due had
death not occurred. A final return for a decedent who was a calendar year taxpayer is generally due on
April 15 following the year of death, regardless of when during that year death occurred. However, when
the due date falls on a Saturday, Sunday, or legal holiday, the return is filed timely if filed by the next
business day.
The tax return must be prepared on a form for the year of death regardless of when during the year
death occurred.
Generally, you must file the final income tax return of the decedent with the Internal Revenue Service
center for the place where you live. A tax return for a decedent cannot be electronically filed. A paper tax
return must be filed for the decedent.
6. Filing Reminders
To minimize the time needed to process the decedent’s final return and issue any refund, the following
procedures should be followed:
• Write DECEASED, the decedent’s name, and the date of death across the top of the tax
return.
• If a personal representative has been appointed, the personal representative must sign
the return. If it is a joint return, the surviving spouse must also sign it.
• If the decedent’s spouse is filing a joint return with the decedent and no personal
representative has been appointed, write Filing as surviving spouse in the area where the
individual signs the return.
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• If no personal representative has been appointed and if there is no surviving spouse,
the person in charge of the decedent’s property must file and sign the return as personal
representative.
• To claim a refund for the decedent, do the following:
▫▫

If an individual is the decedent’s spouse filing a joint return with the decedent,
file only the tax return to claim the refund.

▫▫

If an individual is the personal representative and the return is not a joint
return filed with the decedent’s surviving spouse, file the return and attach a
copy of the certificate that shows his or her appointment by the court. (A power
of attorney or a copy of the decedent’s will is not acceptable evidence of an
appointment as the personal representative.) If the personal representative
is filing an amended return, he or she should attach Form 1310 and a copy of
the certificate of appointment (or, if he or she has already sent the certificate
of appointment to the IRS, write Certificate Previously Filed at the bottom of
Form 1310).

▫▫

If an individual has not filed a joint return as the surviving spouse and a
personal representative has not been appointed, file the return and attach
Form 1310.

II. TAX BENEFITS FOR SURVIVORS
Survivors can qualify for certain benefits when filing their own income tax returns, including the following:
• A surviving spouse can file a joint return for the year of death and may qualify for special
tax rates for the following two years;
• If the decedent qualified as a taxpayer’s dependent for the part of the year before death,
a survivor can claim the exemption for the dependent on his or her tax return, regardless
of when death occurred during the year; or
• If the decedent was the survivor’s qualifying child, the survivor may be able to claim the
child tax credit or the earned income credit.

A. QUALIFYING WIDOWS AND WIDOWERS
If a survivor’s spouse died within the two tax years preceding the year for which his or her return is being
filed, the survivor may be eligible to claim the filing status of qualifying widow(er) with dependent child
and qualify to use the Married filing jointly tax rates.
1. Requirements
Generally, a widow or widower can qualify for this special benefit if he or she meets all of the following
requirements:
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• The widow or widower was entitled to file a joint return with his or her spouse for the year
of death - whether or not he or she actually filed jointly;
• The widow or widower did not remarry before the end of the current tax year;
• The widow or widower has a child, stepchild, or foster child who qualifies as his or her
dependent for the tax year; and
• The widow or widower provides more than half the cost of maintaining his or her home,
which is the principal residence of that child for the entire year except for temporary
absences.

Example
William Burns’ wife died in 2016. Mr. Burns has not remarried and continued
throughout 2017 and 2018 to maintain a home for himself and his dependent child. For
2016 he was entitled to file a joint return for himself and his deceased wife. For 2017
and 2018, he qualifies to file as a qualifying widow(er) with dependent child. For later
years, he may qualify to file as a head of household.
The last year an individual can file jointly with, or claim an exemption for, his or her deceased spouse is
the year of death. If the individual is the surviving spouse and a personal representative is handling the
estate for the decedent, he or she should coordinate filing his or her return for the year of death with this
personal representative.

B. INCOME IN RESPECT OF THE DECEDENT
All income that the decedent would have received had death not occurred, that was not properly includible
on the final return, is income in respect of the decedent. This exclusion does not apply to certain income.
Income in respect of a decedent must be included in the income of one of the following:
• The decedent’s estate, if the estate receives it;
• The beneficiary, if the right to income is passed directly to the beneficiary and the
beneficiary receives it; or
• Any person to whom the estate properly distributes the right to receive it.
If a taxpayer is required to include income in respect of the decedent in his or her income, he or she may
be able to claim a deduction for the estate tax paid on that income.
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Example 1
Frank Johnson owned and operated an apple orchard. He used the cash method of
accounting. He sold and delivered 1,000 bushels of apples to a canning factory for
$2,000, but did not receive payment before his death. The proceeds from the sale
are income in respect of the decedent. When the estate was settled, payment had not
been made and the estate transferred the right to the payment to his widow. When
Frank’s widow collects the $2,000, she must include that amount in her return. It is not
reported on the final return of the decedent or on the return of the estate.

Example 2
Assume the same facts as in Example 1, except that Frank used the accrual method of
accounting. The amount accrued from the sale of the apples would be included on his
final return. Neither the estate nor the widow would realize income in respect of the
decedent when the money is later paid.

Example 3
Clair inherited the right to receive renewal commissions on life insurance sold by her
father before his death. She inherited the right from her mother, who acquired it by
bequest from her father. Clair’s mother died before she received all the commissions
she had the right to receive, so Clair received the rest. The commissions are income in
respect of the decedent. None of these commissions were includible in her father’s final
return. The commissions received by Clair’s mother were included in her income. The
commissions Clair received are not includible in her mother’s income, even on her final
return. Clair must include them in her income.
1. Character of Income
The character of the income received in respect of a decedent is the same as it would be to the decedent
if he or she were alive. If the income would have been a capital gain to the decedent, it will be a capital
gain to the beneficiary.
2. Transfer of Right to Income
If a beneficiary transfers his or her right to income in respect of a decedent, the beneficiary must include
in his or her income the greater of:
• The amount he or she received for the right, or
• The fair market value of the right he or she transferred.
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If a beneficiary makes a gift of such a right, he or she must include in his or her income the fair market
value of the right at the time of the gift. If the right to income from an installment obligation is transferred,
the amount he or she must include in income is reduced by the basis of the obligation.
A transfer for this purpose includes a sale, exchange, or other disposition, the satisfaction of an
installment obligation at other than face value, or the cancellation of an installment obligation.
3. Installment Obligations
If the decedent had sold property using the installment method and a beneficiary collects payments
on an installment obligation he or she acquired from the decedent, the beneficiary will use the same
gross profit percentage the decedent used to figure the part of each payment that represents profit. The
beneficiary should include in his or her income the same profit the decedent would have included had
death not occurred.
4. Transfer to Obligor
A transfer of a right to income has occurred if the decedent (seller) had sold property using the installment
method and the installment obligation is transferred to the obligor (buyer or person legally obligated
to pay the installments). A transfer also occurs if the obligation is canceled either at death or by the
estate or person receiving the obligation from the decedent. An obligation that becomes unenforceable
is treated as having been canceled.
If such a transfer occurs, the amount included in the income of the transferor (the estate or beneficiary)
is the greater of the amount received or the fair market value of the installment obligation at the time
of transfer, reduced by the basis of the obligation. The basis of the obligation is the decedent’s basis,
adjusted for all installment payments received after the decedent’s death and before the transfer.
If the decedent and obligor were related persons, the fair market value of the obligation cannot be less
than its face value.

C. SPECIFIC TYPES OF INCOME IN RESPECT OF A DECEDENT
This section explains and provides examples of some specific types of income in respect of a decedent.
1. Wages
The entire amount of wages or other employee compensation earned by the decedent but unpaid at the
time of death is income in respect of the decedent. The income is not reduced by any amounts withheld
by the employer. If the income is $600 or more, the employer should report it in box 3 of Form 1099MISC and give the recipient a copy of the form or a similar statement.
Wages paid as income in respect of a decedent are not subject to federal income tax withholding.
However, if paid during the calendar year of death, they are subject to withholding for social security and
Medicare taxes. These taxes should be included on the decedent’s Form W-2 with the taxes withheld
before death. These wages are not included in box 1 of Form W-2. Wages paid as income in respect of a
decedent after the year of death generally are not subject to withholding for any federal taxes.
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2. Farm Income
A farmer’s growing crops and livestock at the date of death normally would not give rise to income in
respect of a decedent or income to be included in the final return. However, when a cash method farmer
receives rent in the form of crop shares or livestock and owns the crop shares or livestock at the time of
death, the rent is income in respect of a decedent and is reported in the year in which the crop shares or
livestock are sold or otherwise disposed of. The same treatment applies to crop shares or livestock the
decedent had a right to receive as rent at the time of death for economic activities that occurred before
death.
If the individual died during a rental period, only the proceeds from the portion of the rental period ending
with death are income in respect of a decedent. The proceeds from the portion of the rental period from
the day after death to the end of the rental period are income to the estate. Cash rent or crop shares and
livestock received as rent and reduced to cash by the decedent are includible in the final return even
though the rental period did not end until after death.

Example
Alonzo Roberts, who used the cash method of accounting, leased part of his farm for a
1-year period beginning March 1. The rental was one-third of the crop, payable in cash
when the crop share is sold at the direction of Roberts. Roberts died on June 30 and
was alive during 122 days of the rental period. Seven months later, Roberts’ personal
representative ordered the crop to be sold and was paid $1,500. Of the $1,500, 122/365,
or $501, is income in respect of a decedent. The balance of the $1,500 received by the
estate, $999, is income to the estate.
3. Partnership Income
If the partner who died had been receiving payments representing a distributive share or guaranteed
payment in liquidation of the partner’s interest in a partnership, the remaining payments made to the
estate or other successor in interest are income in respect of the decedent. The estate or the successor
receiving the payments must include them in income when received. Similarly, the estate or other
successor in interest receives income in respect of a decedent if amounts are paid by a third person in
exchange for the successor’s right to the future payments.
4. U.S. Savings Bonds Acquired from Decedent
If series EE or series I U.S. savings bonds that were owned by a cash method individual who had chosen
to report the interest each year (or by an accrual method individual) are transferred because of death,
the increase in value of the bonds (interest earned) in the year of death up to the date of death must be
reported on the decedent’s final return. The transferee (estate or beneficiary) reports on its return only
the interest earned after the date of death.
The redemption values of U.S. savings bonds generally are available from local banks, savings and loan
institutions, or the Federal Reserve Bank.
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If the bonds transferred because of death were owned by a cash method individual who had not chosen
to report the interest each year and had purchased the bonds entirely with personal funds, interest
earned before death must be reported in one of the following ways:
• The person (executor, administrator, etc.) who must file the final income tax return of
the decedent can elect to include in it all of the interest earned on the bonds before the
decedent’s death. The transferee (estate or beneficiary) then includes in its return only
the interest earned after the date of death.
• If the election above, was not made, the interest earned to the date of death is income in
respect of the decedent and is not included in the decedent’s final return. In this case, all
of the interest earned before and after the decedent’s death is income to the transferee
(estate or beneficiary). A transferee who uses the cash method of accounting and who
has not chosen to report the interest annually may defer reporting any of it until the bonds
are cashed or the date of maturity, whichever is earlier. In the year the interest is reported,
the transferee may claim a deduction for any federal estate tax paid that arose because
of the part of interest (if any) included in the decedent’s estate.

Example 1
Will’s uncle, a cash method taxpayer, died and left Will a $1,000 series EE bond. He had
bought the bond for $500 and had not chosen to report the increase in value each year.
At the date of death, interest of $94 had accrued on the bond, and its value of $594 at
date of death was included in Will’s uncle’s estate. Will’s uncle’s personal representative
did not choose to include the $94 accrued interest in the decedent’s final income tax
return. Will is a cash method taxpayer and does not choose to report the increase in
value each year as it is earned. Assuming he cashes it when it reaches maturity value
of $1,000, Will would report $500 interest income (the difference between maturity
value of $1,000 and the original cost of $500) in that year. Will is also entitled to claim,
in that year, a deduction for any federal estate tax resulting from the inclusion in his
uncle’s estate of the $94 increase in value.

Example 2
If, in Example 1, the personal representative had chosen to include the $94 interest
earned on the bond before death in the final income tax return of Will’s uncle, he would
report $406 ($500 - $94) as interest when he cashed the bond at maturity. This $406
represents the interest earned after his uncle’s death and was not included in his estate,
so no deduction for federal estate tax is allowable for this amount.
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Example
Will’s uncle died owning series HH bonds that he acquired in exchange for series EE
bonds. Will was the beneficiary on these bonds. His uncle used the cash method of
accounting and had not chosen to report the increase in redemption price of the series
EE bonds each year as it accrued. His uncle’s personal representative made no election
to include any interest earned before death in the decedent’s final return. Will’s income
in respect of the decedent is the sum of the unreported increase in value of the series EE
bonds, which constituted part of the amount paid for series HH bonds, and the interest,
if any, payable on the series HH bonds but not received as of the date of the decedent’s
death.
5. Interest Accrued on U.S. Treasury Bonds
The interest accrued on U.S. Treasury bonds owned by a cash method taxpayer and redeemable for the
payment of federal estate taxes that was not received as of the date of the individual’s death is income
in respect of the decedent. This interest is not included in the decedent’s final income tax return. The
estate will treat such interest as taxable income in the tax year received if it chooses to redeem the U.S.
Treasury bonds to pay federal estate taxes.
If the person entitled to the bonds (by bequest, devise, or inheritance, or because of the death of the
individual) receives them, that person will treat the accrued interest as taxable income in the year the
interest is received. Interest that accrues on the U.S. Treasury bonds after the owner’s death does not
represent income in respect of the decedent. The interest, however, is taxable income and must be
included in the income of the respective recipients.
6. Interest Accrued on Savings Certificates
The interest accrued on savings certificates (redeemable after death without forfeiture of interest) that
is for the period from the date of the last interest payment and ending with the date of the decedent’s
death, but not received as of that date, is income in respect of a decedent. Interest for a period after
the decedent’s death that becomes payable on the certificates after death is not income in respect of a
decedent, but is taxable income includible in the income of the respective recipients.
7. Inherited IRAs
If a beneficiary receives a lump-sum distribution from a traditional IRA he or she inherited, all or
some of it may be taxable. The distribution is taxable in the year received as income in respect of a
decedent up to the decedent’s taxable balance. This is the decedent’s balance at the time of death,
including unrealized appreciation and income accrued to date of death, minus any basis (nondeductible
contributions). Amounts distributed that are more than the decedent’s entire IRA balance (includes
taxable and nontaxable amounts) at the time of death are the income of the beneficiary.
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If the beneficiary of a traditional IRA is the decedent’s surviving spouse who properly rolls over the
distribution into another traditional IRA, the distribution is not currently taxed. A surviving spouse also
can roll over tax free the taxable part of the distribution into a qualified plan, section 403 annuity, or
section 457 plan.

Example 1
At the time of his death, Greg owned a traditional IRA. All of the contributions by
Greg to the IRA had been deductible contributions. Greg’s nephew, Mark, was the sole
beneficiary of the IRA. The entire balance of the IRA, including income accruing before
and after Greg’s death, was distributed to Mark in a lump sum. Mark must include the
total amount received in his income. The portion of the lump-sum distribution that
equals the amount of the balance in the IRA at Greg’s death, including the income
earned before death, is income in respect of the decedent. Mark may take a deduction
for any federal estate taxes that were paid on that portion.

Example 2
Assume the same facts as in Example 1, except that some of Greg’s contributions to
the IRA had been nondeductible contributions. To determine the amount to include in
income, Mark must subtract the total nondeductible contributions made by Greg from
the total amount received (including the income that was earned in the IRA both before
and after Greg’s death). Income in respect of the decedent is the total amount included
in income less the income earned after Greg’s death.
8. Roth IRAs
Qualified distributions from a Roth IRA are not subject to tax. A distribution made to a beneficiary or to
the Roth IRA owner’s estate on or after the date of death is a qualified distribution if it is made after the
5-tax-year period beginning with the first tax year in which a contribution was made to any Roth IRA of
the owner.
Generally, the entire interest in the Roth IRA must be distributed by the end of the fifth calendar year
after the year of the owner’s death unless the interest is payable to a designated beneficiary over his
or her life or life expectancy. If paid as an annuity, the distributions must begin before the end of the
calendar year following the year of death. If the sole beneficiary is the decedent’s spouse, the spouse
can delay the distributions until the decedent would have reached age 70½ or can treat the Roth IRA as
his or her own Roth IRA.
Part of any distribution to a beneficiary that is not a qualified distribution may be includible in the
beneficiary’s income. Generally, the part includible is the earnings in the Roth IRA. Earnings attributable
to the period ending with the decedent’s date of death are income in respect of the decedent. Additional
earnings are the income of the beneficiary.
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9. Coverdell Education Savings Account (ESA)
Generally, the balance in a Coverdell ESA must be distributed within 30 days after the individual for
whom the account was established reaches age 30 or dies, whichever is earlier. The treatment of the
Coverdell ESA at the death of an individual under age 30 depends on who acquires the interest in the
account.
The age 30 limitation does not apply if the individual for whom the account was established or the
beneficiary that acquires the account is an individual with special needs. This includes an individual who,
because of a physical, mental, or emotional condition (including learning disability), requires additional
time to complete his or her education.
If the decedent’s spouse or other family member is the designated beneficiary of the decedent’s account,
the Coverdell ESA becomes that person’s Coverdell ESA.
Any other beneficiary (including a spouse or family member who is not the designated beneficiary) must
include in income the earnings portion of the distribution. Any balance remaining at the close of the 30day period is deemed to be distributed at that time. The amount included in income is reduced by any
qualified education expenses of the decedent that are paid by the beneficiary within 1 year after the
decedent’s date of death. An estate tax deduction, discussed later, applies to the amount included in
income by a beneficiary other than the decedent’s spouse or family member.
10. HSA, Archer MSA, or Medicare Advantage MSA
The treatment of an HSA, Archer MSA, or a Medicare Advantage MSA at the death of the account holder
depends on who acquires the interest in the account on the decedent’s date of death. If the decedent’s
spouse is the designated beneficiary of the account, the account becomes that spouse’s HSA, Archer
MSA, or Medicare Advantage MSA.
Any other beneficiary (including a spouse that is not the designated beneficiary) must include in income
the fair market value of the assets in the account on the decedent’s date of death. This amount must be
reported for the beneficiary’s tax year that includes the decedent’s date of death. The amount included
in income is reduced by any qualified medical expenses for the decedent that are paid by the beneficiary
within one year after the decedent’s date of death. An estate tax deduction, discussed later, applies to
the amount included in income by a beneficiary other than the decedent’s spouse.

D. DEDUCTIONS IN RESPECT OF THE DECEDENT
Items such as business expenses, income-producing expenses, interest, and taxes, for which the
decedent was liable but that are not properly allowable as deductions on the decedent’s final income tax
return will be allowed as a deduction to one of the following when paid:
• The estate; or
• The person who acquired an interest in the decedent’s property (subject to such
obligations) because of the decedent’s death, if the estate was not liable for the obligation.
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Similar treatment is given to the foreign tax credit. A beneficiary who must pay a foreign tax on income in
respect of a decedent will be entitled to claim the foreign tax credit.
1. Depletion
The deduction for percentage depletion is allowable only to the person (estate or beneficiary) who
receives income in respect of the decedent to which the deduction relates, whether or not that person
receives the property from which the income is derived. An heir who (because of the decedent’s death)
receives income as a result of the sale of units of mineral by the decedent (who used the cash method)
will be entitled to the depletion allowance for that income. If the decedent had not figured the deduction
on the basis of percentage depletion, any depletion deduction to which the decedent was entitled at the
time of death would be allowable on the decedent’s final return, and no depletion deduction in respect of
the decedent would be allowed to anyone else.

E. ESTATE TAX DEDUCTION
Income that a decedent had a right to receive is included in the decedent’s gross estate and is subject to
estate tax. This income in respect of a decedent is also taxed when received by the recipient (estate or
beneficiary). However, an income tax deduction is allowed to the recipient for the estate tax paid on the
income.
The deduction for estate tax can be claimed only for the same tax year in which the income in respect of
the decedent must be included in the recipient’s income. (This also is true for income in respect of a prior
decedent.)
Individuals can claim this deduction only as an itemized deduction, on line 28 of Schedule A (Form
1040). This deduction is not subject to the 2% limit on miscellaneous itemized deductions. Estates can
claim the deduction on the line provided for the deduction on Form 1041. For the alternative minimum
tax computation, the deduction is not included in the itemized deductions that are an adjustment to
taxable income.
If the income in respect of the decedent is capital gain income, the gain must be reduced, but not below
zero, by any deduction for estate tax paid on such gain. This applies in figuring the following:
• The maximum tax on net capital gain.
• The exclusion for gain on small business stock under section 1202.
• The limitation on capital losses.
1. Computation
To figure a recipient’s estate tax deduction, determine:
• The estate tax that qualifies for the deduction; and
• The recipient’s part of the deductible tax.
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2. Deductible Estate Tax
The estate tax is the tax on the taxable estate, reduced by any credits allowed. The estate tax qualifying
for the deduction is the part of the net value of all the items in the estate that represents income in
respect of the decedent. Net value is the excess of the items of income in respect of the decedent over
the items of expenses in respect of the decedent. The deductible estate tax is the difference between the
actual estate tax and the estate tax determined without including net value.
Figure the recipient’s part of the deductible estate tax by dividing the estate tax value of the items of
income in respect of the decedent included in the recipient’s income (the numerator) by the total value
of all items included in the estate that represents income in respect of the decedent (the denominator). If
the amount included in the recipient’s income is less than the estate tax value of the item, use the lesser
amount in the numerator.
The estate tax deduction allowed an estate is figured in the same manner as just discussed. However,
any income in respect of a decedent received by the estate during the tax year is reduced by any such
income that is properly paid, credited, or required to be distributed by the estate to a beneficiary. The
beneficiary would include such distributed income in respect of a decedent for figuring the beneficiary’s
deduction.
For the estate tax deduction, an annuity received by a surviving annuitant under a joint and survivor
annuity contract is considered income in respect of a decedent. The deceased annuitant must have died
after the annuity starting date. A special computation must be made to figure the estate tax deduction for
the surviving annuitant.
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CHAPTER 2: TEST YOUR KNOWLEDGE
The following questions are designed to ensure that you have a complete understanding of the
information presented in the chapter (assignment). They are included as an additional tool to enhance
your learning experience and do not need to be submitted in order to receive CPE credit.
We recommend that you answer each question and then compare your response to the suggested
solutions on the following page(s) before answering the final exam questions related to this chapter
(assignment).
1.

Under what circumstances is a surviving spouse precluded from filing a joint
tax return with his or her decedent spouse:
A. in all circumstances. If an individual’s spouse is dead, the surviving spouse is
required to file a separate return
B. when the surviving spouse remarries before the end of the year in which the
prior spouse dies
C. if the couple filed separately in any of the preceding years
D. if the gross income of the decedent exceeded $500,000

2.

What effect does the death of a partner have on the tax status of the
partnership:
A. none whatsoever
B. it closes the tax year for the deceased partner and the surviving partners
C. it closes the tax year for the deceased partner
D. it requires the dissolution of the partnership and the payment of applicable
capital gains taxes

3.

When is the final tax return of a decedent due:
A. not until after the estate has been fully probated
B. when the estate is submitted for probate
C. within six months of the death of the decedent
D. at the same time as it would have been due had the decedent not died
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CHAPTER 2: SOLUTIONS AND SUGGESTED RESPONSES
Below are the solutions and suggested responses for the questions on the previous page(s). If you
choose an incorrect answer, you should review the pages as indicated for each question to ensure
comprehension of the material.
1.

A. Incorrect. The general rule is that the surviving spouse may file a joint return.
B. CORRECT. When this occurs, the surviving spouse cannot file a joint return with the
deceased former spouse.
C. Incorrect. Whether the couple filed separately in any preceding years has no bearing
on whether a surviving spouse is precluded from filing a joint return with a decedent
spouse.
D. Incorrect. There is no such requirement that gross income cannot exceed a certain limit.
(See page 18 of the course material.)

2.

A. Incorrect. It does affect at least the tax status of the deceased partner.
B. Incorrect. It generally closes the tax year only of the deceased partner.
C. CORRECT. It closes the tax year for the deceased partner but generally not for the
surviving partners.
D. Incorrect. Only if the partnership agreement so provides.
(See page 19 of the course material.)

3.

A. Incorrect. The probating of the estate has no effect on the due date for the decedent’s
final tax return.
B. Incorrect. Timing of probate has no effect on the timing of the decedent’s tax return.
C. Incorrect. The return must be filed at the same time it would have been due had the
decedent lived. There is no six months rule.
D. CORRECT. This means that if the taxpayer was a calendar year taxpayer, it would be
due by April 15 of the following year, regardless of when the decedent died within that
year.
(See page 26 of the course material.)
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GLOSSARY
Accrual Method: An accounting method under which you report your income when you earn it, whether
or not you have received it. You generally deduct your expenses when you incur a liability for them,
rather than when you pay them.
At-risk Rules: Rules that limit the amount of loss you may deduct to the amount you risk losing in the
activity.
Basis: Basis is the amount of your investment in property for tax purposes. The basis of property you
buy is usually the cost. Basis is used to figure gain or loss on the sale or disposition of investment
property.
Beneficiary: An individual, institution, trustee or other entity designated in a will or trust to receive
something of value.
Bequest: The legal term for a gift left in a will.
By Right of Representation: See Per Stirpes.
Cash Basis Method: Method of determining when income must be reported and when expenses can be
deducted. It is used by most individual taxpayers. Under the cash method, income is generally reported
in the tax year money is received, and expenses are usually deducted in the tax year they are paid.
Codicil: Technically a written addition or amendment to a will. Must be executed according to all of the
formalities that govern a will to be valid.
Contingent Beneficiary: Beneficiary of a trust or will who is entitled to receive certain property only if
the primary beneficiary dies or otherwise is rendered unable to take the property.
Death Tax: Also known as estate tax, which is levied on the decedent’s estate.
Decedent: An individual who has died.
Devise: Refers to an inheritance under a will, or, when used as a verb, to dispose of property by will.
Devisee: A person or entity designated in a will to receive a devise.
Domicile: The state of a person’s principal residence. An individual’s domicile determines which state
law applies to their estate. Each person can have only one domicile. Generally determined based on
where the individual intended to make their permanent home.
Donee: One who receives a gift.
Donor: An individual who makes a gift. Also referred to as trustor, grantor or settlor in certain
circumstances.
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Dower: The life estate of a widow in the property of her husband. At common law a wife had a life estate
in one-third (in value) of the property of her husband who died without leaving a valid will or from whose
will she dissented. In many states common law dower has been abolished by statute or never has been
recognized.
Escheat: The process by which a decedent’s property is transferred to the state government in which
the individual was domiciled. Happens when the decedent dies intestate without heirs.
Estate: The assets owned by a decedent at the time of his or her death.
Estate Planning: The process by which an individual determines how to divide his or her assets upon
death or during their lifetime in anticipation of death.
Estate Taxes: Taxes imposed on the “privilege” of transferring property by reason of death. Estate tax is
most commonly used in reference to the tax imposed by the Federal Government rather than the state
government. Estate taxes are intended to raise revenue for the government and break up a family’s
wealth, so that the nation’s wealth does not concentrate in the hands of a few families.
Executor/ Executrix: The person (male/female) named in a will to manage a decedent’s estate. The
more modern term is a “personal representative,” which removes any reference to the sex of the person.
Fiduciary: A person with the legal duty to act primarily for another’s benefit in a position of trust, good
faith, candor and responsibility.
Fiduciary Duty: The duty of a fiduciary to act in a position of trust, good faith, candor and responsibility,
on behalf of another. The duty is one of the best defined responsibilities under the law and is very strictly
enforced by the courts.
General Power of Appointment: The power given to a person, by appointment in a will or a trust, to
distribute the property that passes through the will or trust at the discretion of the person appointed.
Other than to give the appointed person the authority to make the distribution, the will or trust does not
make distribution of the property.
Gift: Literally a gratuitous transfer of something of value from the owner to another person. To be a valid
gift there must be intent, actual transfer to the donee or recipient of the gift and acceptance.
Gross Estate: The total value of all property owned by a decedent at the time of his or her death.
Heirs: Those persons who are entitled under the statutes of intestate succession to the property of a
decedent. Also used to refer generally to beneficiaries of a will. Also known as “next of kin.”
Holographic Will: A handwritten will, authorized in a few states including California.
Income in Respect of a Decedent (IRD): Income earned by a decedent or income to which the decedent
had a right prior to death, but which was not properly includible in his or her gross income prior to death.
Intestate: A person who dies without having made and left a valid will.

44 • Glossary

Intestate Succession: The distribution of property to heirs according to the statutes of the state of
residency upon the death of a person who owned the property but did not leave a valid will.
Issue: All persons who have descended from a common ancestor. May include adopted children,
according to intent.
Joint Tenancy: A form of property ownership in which two people co-own property with an automatic
right of survivorship. If one of the owners dies, the surviving owner automatically receives the deceased’s
owner’s interest. This allows real property to pass without going through probate.
Life Estate: An estate or interest that someone has in property which lasts only during his lifetime, or the
lifetime of some other person or persons. The life tenant has no ownership rights to transfer the interests
after the life estate runs out.
Living Trust: A written legal document into which an individual places all of their property, with instructions
for its management and distribution upon their disability or death.
Living Will: A document defining your “right to die.” It usually states that an individual does not want to
have their life artificially prolonged by modern medical technologies. An individual can specifically define
the means which they do not want used or do want used.
Pay on Death (POD): Designation is the naming of a beneficiary to receive an account balance on a
party’s death.
Per Capita: A method of distributing an estate such that all of the surviving descendants share equally
in the property.
Per Stirpes: The most common way of distributing an estate such that if one of the children is dead, his
or her children share equally in his or her share. Also know as By Right of Representation.
Personal Representative: An executor, administrator, or anyone else who is in charge of a decedent’s
property.
Probate: The process by which a court oversees the distribution of a decedent’s estate.
Probate Court: The state court with jurisdiction to handle the probate of an estate and relate legal
matters such as guardianships and conservatorships.
Revocable: A trust in which the trustor (maker of the trust) has, by the terms of the trust agreement,
reserved the power to alter, amend or terminate the trust and to receive the property back from the
trustee.
S Corporation: A special type of corporation in which shareholders receive the benefits of passthrough taxation generally available to partnerships while still maintaining limited liability. A number of
requirements limit the type of entities eligible for this type of federal tax treatment.
Spouse: Legal term for a married person, either a husband or wife.
Surviving Spouse: The husband or wife that lives after the death of his or her spouse.
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Taxable Estate: The portion of an estate that is subject to federal estate taxes or state death taxes.
Technically, all of an estate is subject to federal estate taxes, but because of the unified credit, only
estates with a value over the exemption equivalent amount actually have to pay any estate taxes.
Trust: A legal document by which one person, called the trustor, donor, grantor or settlor, places property
in the title of the trust for the benefit of himself or another. Normally involves trustor, trustee, who is
charged with managing the trust, and beneficiary, in whose behalf the trust is established.
Trustee: The person or institution that manages trust property under the terms of the trust.
Trustor: A person who establishes a trust. The term trustor is used interchangeably with the “settlor”
and “grantor” or “donor.”
Uniform Probate Code: A standardized code designed by the American Law Institute to streamline the
probate process. Many states have not adopted the code as part of their laws.
Will: A legal document executed in conformity with applicable state law that sets forth the author’s wishes
for the distribution of her or her estate upon death. A person with a will is said to be testate.
Witness: A person who observes the signing of a will and attests to the signature.
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TRANSFERRING WEALTH (COURSE #7025D) –
FINAL EXAM
The following exam will not be graded. It is attached only for your convenience while you read the course text. To
access the exam to be submitted for grading, go to your account and select Take Exam.
1. What is the main restriction on the right to
inherit:
A. one must leave all of his or her property to
his or her spouse
B. one may not profit from his or her own
wrongful conduct
C. one may not leave money to a greedy
relative
D. one may not disinherit his or her children
2. What title is most commonly used for married
couples when taking title to real property:
A.
B.
C.
D.

tenants by the entirety
tenants in common
joint tenancy
community property

3. What is the term for a will that is not properly
witnessed but is written and signed by the
testator:
A.
B.
C.
D.

holographic will
inter vivos will
codicil
nonstandard devise

4. Under almost all anti-lapse statutes, gifts that
would otherwise fail are saved for which of
the following:
A.
B.
C.
D.

step-children
children
grandchildren
both B and C above

5. What is generally the burden of proof required
to show a confidential relationship and
the presence of suspicious circumstances
sufficient to raise the presumption of undue
influence:
A.
B.
C.
D.

preponderance of the evidence
clear and convincing evidence
beyond a reasonable doubt
reasonable suspicion

6. The balance in a Coverdell ESA must be
distributed within 30 days after the individual
for whom the account was established reaches
what age, or dies, whichever is earlier:
A.
B.
C.
D.

18
21
30
40

7. When are medical expenses paid before death
by a decedent deductible on the decedent’s
final tax return, subject to limits:
A. if deductions are itemized
B. under all circumstances
C. if the expenses relate to the decedent’s
cause of death
D. if the expenses were incurred within 90 days
of the decedent’s death
8. What is the character of income an individual
receives in respect of a decedent:
A. the same as it would have been to the
decedent if he or she was still alive
B. whatever provides the best tax benefit to the
individual
C. always as capital gain
D. always as ordinary income
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9. Which of the following is correct regarding
wages paid as income in respect of a decedent:
A. they are subject to federal income tax
withholding
B. they are not subject to federal income tax
withholding
C. they are subject to federal income tax
withholding if they exceed $10,000
D. they are subject to federal income tax
withholding unless the decedent is survived
by a spouse filing jointly for the year of the
decedent’s death
10. If the sole beneficiary of a Roth IRA is the
decedent’s spouse, the spouse can delay
the distributions until which of the following
occurs:
A. the spouse reaches the age of 65
B. the decedent would have reached the age of
70 and one-half
C. the decedent would have reached the age of
65
D. the spouse remarries
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