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FAMILY TRUSTS PART 2: BUILDING GREAT 
RELATIONSHIPS

 This course provides a hands-on primer for trustees, trust protectors, and trust creators in creating trusts 
that are designed to promote beneficiary growth and independence. It coveres the appropriate mind-sets 
and responses in order to maintain positivity,  the effectiveness of different types of responses,  the steps 
a trustee should take when analyzing a distribution request and the key to managing fiscal inequity in a 
marriage 

LEARNING ASSIGNMENTS AND OBJECTIVES 

As a result of studying each assignment, you should be able to meet the objectives listed below each 
individual assignment.

SUBJECTS
Considerations Prior to Accepting Appointment as Trustee
Creating Preambles
Action Steps Prior to the First Trustee-Beneficiary Meeting
Positive Events, Supportive Responses
Trustee-Beneficiary Meetings
Requests for Distribution
Working with Addictions
Trusts and Marriage
Transitions

Study the course materials from pages 1 to 54
Complete the review questions at the end of each chapter
Answer the exam questions 1 to 10

Objectives:

• To identify appropriate mind-sets and responses in order to maintain positivity
• To recognize the effectiveness of different types of responses
• To identify the steps a trustee should take when analyzing a distribution request
• To identify the key to managing fiscal inequity in a marriage

NOTICE
This course and test have been adapted from supplemental materials and uses the materials entitled Family Trusts © 2016 by 
Hartley Goldstone, James E. Hughes Jr., and Keith Whitaker. Displayed by permission of the publisher, John Wiley & Sons, 
Inc., Hoboken, New Jersey. All rights reserved. This course is sold with the understanding that the publisher is not engaged in 
rendering legal, accounting, or other professional advice and assumes no liability whatsoever in connection with its use. Since 
laws are constantly changing, and are subject to differing interpretations, we urge you to do additional research and consult 
appropriate experts before relying on the information contained in this course to render professional advice.

© Pacific CPE, LP 2020
Program publication date 3/29/2016
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EXAM OUTLINE

• TEST FORMAT: The final exam for this course consists of 10 multiple-choice questions 
and is based specifically on the information covered in the course materials.

• ACCESS FINAL EXAM: Log in to your account and click Take Exam. A copy of the final 
exam is provided at the end of these course materials for your convenience, however you 
must submit your answers online to receive credit for the course.

• LICENSE RENEWAL INFORMATION: This course qualifies for 2 CPE hours.

• PROCESSING: You will receive the score for your final exam immediately after it is 
submitted. A score of 70% or better is required to pass. 

• CERTIFICATE OF COMPLETION: Will be available in your account to view online or 
print. If you do not pass an exam, it can be retaken free of charge.
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CHAPTER 1: CONSIDERATIONS PRIOR TO 
ACCEPTING APPOINTMENT AS TRUSTEE

At this point you should have a good sense of what is meant by a trustscape and who the main players 
are within that environment. But unlike a landscape or portrait painting, the trustscape and its denizens 
are alive. It is now time to put them into motion. The chapters in this part focus on the practice of building 
great relationships within the trustscape. We invite you always to keep your own situation in mind as 
you read so that you can consider how to apply these practices to your trustscape. But to help you get 
started, we will begin with another story.

Imagine that a friend—call her Sarah—phones you seeking advice. Years ago, she was named trustee 
in another friend’s will. When asking Sarah’s permission to designate her, her friend explained that she 
didn’t have candidates other than friends. She had no children of her own and was alienated from her 
nieces and nephews. Sarah wanted to accommodate her friend, so she gave it little thought before 
agreeing to be named in her friend’s trust document.

Sarah’s friend died last week at the age of 79. The estate in question is a mix of assets and moderately 
disorganized records, with nieces and nephews already making demands.

Let’s consider things from Sarah’s vantage point. For the first time, she’s confronted with the complexities 
and time commitment faced by being a trustee. She’s experiencing emotional turmoil, weighing loyalty to 
her friend’s wishes against the demands of her life today.

Sarah has a full-time career and her own family to tend to. She’s already very busy as it is. What seemed 
a minor decision years ago is today anything but humdrum. In fact, she’s wondering whether to decline 
appointment.

Sarah says that had she known then what she knows now about the reality of being a trustee, she would 
have weighed her decision more thoughtfully.

She especially wishes that her friend’s attorney had taken the time to speak with her in some detail at 
the time the will was drafted.

Estate plans routinely designate trustees, and the designation can be made many years before the 
named individual is asked to step into the role, in other words, at a time when there is no emotional 
“heat” to deal with. And, most often, the attorney drafting the estate plan gives little explanation of the 
day-to-day realities of being a trustee to those individuals who’ve agreed to be named.

SO—YOU’VE BEEN ASKED TO SERVE AS TRUSTEE

If you are in Sarah’s position, or may be at some point in the future, how do you even begin to think 
about this request and whether to say yes?

Your initial response should likely be some version of, “Thank you for asking. I take your request 
seriously, so please give me a little time to think about it.” Also ask for a copy of the trust document and 
answers to these questions:
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• Who is the creator of the trust?

• Who are the beneficiaries?

• When would I begin to serve as trustee? Right away? When someone dies? Some other 
time?

• What led you to ask me?

Find a quiet place, take a few deep breaths, and tune in to your intuition. Don’t overthink it as you 
consider:

• What does my gut tell me? Am I feeling anxiety? Excitement? Fear? Joy?

• Why am I inclined to say “no”?

• Why am I inclined to say “yes”?

We’ll come back to these questions again.

NOW FOR SOME HOMEWORK

Read the trust document with purpose and curiosity. Mark it up with comments and questions. It’s 
surprising how many people fail to do this.

A word of caution. Much of the trust document will be boilerplate (standard language to save taxes, 
administer the trust, and so on). Boilerplate tends to be legalese and boring. Don’t skip over it. As we 
saw in Chapter 5’s “treasure hunt,” you never know what might be hidden there.

Here are some questions for you to keep in mind as you read:

• Are you able to discern the purpose of the trust?

• When would your role as trustee become active?

• Is there more than one trustee?

• What property is governed by the trust?

• Who is entitled to receive distributions from the trust? Under what circumstances are 
distributions to be made?

• When does the trust come to an end? Then what happens to the trust assets?

This is also the point to ask yourself some important questions. We talked in Chapter 4 about narratives. 
What narrative do you bring to the potential role of trustee? Are you yourself a beneficiary or a recipient 
of wealth? What narrative do you hold about family wealth? Do you see it as something positive or 
as a source of dysfunction? How do you feel about your management of your own affairs? Do you 
enjoy keeping track of your own assets, liabilities, income, and expenses? Or do you find such financial 
administration and management a real chore? Have you set up trusts for or made significant gifts to your 
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own children or other relatives? If so, did that go well or not so well? Giving yourself honest answers to 
these questions is a key part of approaching potential trusteeship with open eyes.

IF YOU ARE NEW TO THE TRUSTSCAPE

Once you’ve looked into or reflected on the questions above, if you still want to move ahead, make a list 
of people you know who are (or have been) trustees and/or beneficiaries. If none come to mind, ask your 
friends for names. Schedule times to speak with at least a few of those on your list. Listen carefully and 
take notes during your interviews.

Questions to ask trustees might include:

• How did you make your decision to accept appointment?

• What has your experience been serving as a trustee? What’s challenged you the most? 
What’s surprised you the most? What’s given you the most satisfaction?

• What advice do you have for me?

Questions for beneficiaries include:

• How would you describe a great trustee?

• What works really well between you and your trustee? What could stand some 
improvement?

• What advice do you have for me?

When your interviews are complete, ask yourself these questions once again:

• What does my gut tell me?

• Why am I inclined to say “no”?

• Why am I inclined to say “yes”?

UNDERSTANDING THE TECHNICAL SIDE

Assuming that you are still on board, the next step is to ask the trust creator to schedule a time for the 
two of you to speak with the attorney who drafted the trust document. An hour should be enough. Your 
goal is to understand, at a high level, the trust document, the trustee’s legal duties, possible liabilities, 
the advisory team, and the magnitude and complexity of assets. Don’t forget to bring the copy of the 
trust document that you marked up.

A word about liability: in discussions of trusteeship, liability often becomes the central topic, if not the only 
topic, of consideration. This is unfortunate, since the point of trusteeship is to serve well, not to protect 
yourself. That is why we have focused our attention on the larger, human questions of trusteeship rather 
than the technical matter of liability.
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That said, liability is an important concern, and it would be rash to enter into trusteeship without giving 
it thoughtful consideration. Generally, when a trust benefits private individuals alone (and not charitable 
entities), the main source of liability arises from claims that those individuals, the beneficiaries, may 
have that the trustee has harmed their interest by inadequate administration, poor investment oversight, 
or unfair distributions. It is impossible to predict all specific occasions for such claims. But if you are 
considering accepting appointment as a trustee, here are some questions that may highlight conditions 
in which claims against you might arise:

• Do you know the beneficiaries or are they strangers to you?

• Did the trust creator have a close or a strained relationship with the beneficiaries?

• Does the family have a history of conflictual relationships with each other? Is there a 
history of “cutting off” family members when conflict has arisen?

• Does the family have a history of litigation? In particular, are there any instances of past 
trustees being sued?

• Will you be dealing with beneficiaries who are children from multiple marriages? If so, 
have there been amicable or conflictual relations among the various spouses and ex-
spouses?

• Will you be dealing with beneficiaries from multiple branches of the family?

• Will you be dealing with beneficiaries from multiple generations?

• Do you know if any of the present or future beneficiaries have or have had significant 
addictions or other behavioral issues?

• Does the trust include assets that require special expertise to manage?

• Does the trust direct the trustee to take any unusual steps with regarding to managing 
certain assets (e.g., holding a particular stock despite adverse market conditions)?

• Does the trust hold some or all of the ownership in a family business?

None of these conditions (except perhaps a history of litigation) is a proverbial “red flag.” But they are all 
potential “yellow flags,” which would counsel you to go slowly and ask more questions before accepting 
appointment.

Following the meeting with the attorney and your reflection on these matters of liability, once again ask 
yourself:

• What does my gut tell me?

• Why am I inclined to say “no”?

• Why am I inclined to say “yes”?
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ALMOST THERE

This set of questions for yourself takes it deeper:

1. Do I understand why the trust creator selected me to be trustee? More importantly, do I 
believe the trust creator’s reasoning in choosing me to be a trustee was valid?

2. Am I sufficiently humble about areas where I’m inexperienced, and ready to take initiative 
to inform myself through reading and consulting with others or expanding my experience 
at my own initiative?

3. Am I comfortable overseeing the spending choices of the beneficiaries? Do I think that 
monitoring a family member’s money could change my relationship with them?

4. Do I know what to do if there is a difference of opinion between me and the beneficiary? 
With whom would I consult? Have I identified friends/colleagues who could advise me 
informally who are otherwise independent of the trust and its beneficiaries?

5. Have I talked with the beneficiary about the implications of this new arrangement, goals, 
and expectations?

6. Am I looking forward to the opportunity to be trustee for this family member? If so, why? 
How will they benefit?

7. Will I be paid for this work? If so, how do I feel about that? And how will my compensation 
be determined? If not, how else might this effort benefit me?

8. How significant do I think the liability risk is? Am I comfortable with the liability associated 
with becoming a trustee?

9. Am I prepared to take on the long-term commitment of being a trustee? If I ever believe it 
is right or necessary to step down, what is the process for resigning?

A FINAL STEP

At this point, you may be asking yourself: “Why would anyone ever agree to serve as a trustee?” After 
all, don’t the time commitment, administrative responsibilities, and potential liability add up to a terrible 
burden? If that’s all there is to being a trustee, we’d tend to agree—and advise you to leave it solely to 
the professionals.

So, before you make your decision, we suggest a final step. Now’s the time to rise above administrative 
responsibilities and use your imagination. Read a handful of the inspiring stories in TrustWorthy.1 See if 
you can imagine yourself stepping into the life-changing roles played by the trustees. Does that impact 
your “narrative” about serving as trustee?

1. Goldstone and Wiseman, TrustWorthy—New Angles on Trusts from Beneficiaries and Trustees. Trustscape LLC (2012).
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Now You’re Ready to Decide

Some people accept appointment as trustee because they view trusteeship as a meaningful way to 
serve their family or a friend. There are those who accept because they don’t want to let family or friends 
down. Others have declined because of the emotional or time commitment, or the potential liability, or 
the fear that serving in that role will change their relationships in possibly negative ways. There is no 
right or wrong answer. Do your research, and then follow your heart.

One more point: in Chapters 7 and 8 we discussed the choices that you may have with regard to selecting 
trustees or trust protectors. This chapter has focused on considerations before accepting appointment 
as trustee. If your focus is selection rather than acceptance you can also use many of these same 
questions for evaluating possible candidates for these roles. And if a trustee candidate comes to you 
with these questions in hand, that’s a good sign that he or she is evaluating the possibility of serving with 
great seriousness.
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CHAPTER 2: CREATING PREAMBLES

Many of us beyond a certain age, if asked to define “preamble,” will harken back to sixth-grade civics, 
and start with an example—and three powerful words: “We the People…”

The Preamble to the United States Constitution conveys the fundamental purpose of what’s to follow. In 
general terms, it states what the founding fathers hope the Constitution will achieve:

We the People of the United States,
in Order to form a more perfect Union,
establish Justice,
insure domestic Tranquility,
provide for the common defense,
promote the general Welfare,
and secure the Blessings of Liberty to ourselves and our Posterity,
do ordain and establish this Constitution for the United States of America.

It would’ve been odd had the drafters begun the Constitution with Article I, talking about the Senate and 
House of Representatives. Readers would wonder, “What’s the point? Where are you taking us, and 
why?”

Yet attorneys who draft trust agreements do this all the time. Trusts lead off with the name of the trust, its 
date, its term, or some other bit of information. Interesting to know, but the reader is left wondering about 
the purpose of it all.

Naturally, a trust agreement isn’t the U.S. Constitution, but the same principle applies when it comes to a 
family’s principles and purposes.

PREAMBLES AND PURPOSE

A family may be engaged in estate planning from scratch. Or they may be living under the “governance” 
of older trusts. In either case, sharing some clarity about the purposes of a trust will have a long-term 
positive impact on the people affected by it.

While trustees are, of course, bound by the language of the trust agreement, in practice they recognize 
that “knowing what the trust creator would have wanted” provides valuable guidance in making decisions. 
And you shouldn’t have to infer or deduce the intent by splitting hairs about the content.

Trustees and beneficiaries alike tell us that knowing that intent is crucial. Said one beneficiary: “It was 
what I needed personally to hear so that I could make sense of how and why this was happening to me!”

The language of a trust embodies the thoughts and feelings of the trust creator at a distinct moment in 
his or her life and in the family’s evolution. If the document reflects the trust creator’s fears and anxieties, 
these disturbing dynamics are likely to impact the family for generations to come. We may hear adult 
beneficiaries complain that there is too much “control from the grave,” or that the trustee is acting in loco 
parentis long after the beneficiary has left childhood.
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In contrast, if a preamble is carefully crafted, the impact on future generations has a greater probability 
of being aligned with most every parent and grandparent’s fondest wish—that their heirs be given the 
opportunity to pursue meaningful, healthy lives.

There is another significant benefit of trust creators’ writing a preamble (or expressing purpose in some 
other way): it may prompt future trustees always to keep in mind the question that is fundamental to 
discretionary trust distributions: “Is this distribution enhancing the life of the beneficiary?” If that question 
is not part of the formal, legal language of the trust (and it probably will not be), some trustees may say, 
“Well, my hands are tied: I just can’t consider it.” However, if the trust creator includes a preamble that 
speaks about his or her view of what life enhancement looks like, or at the very least asks the trustee 
to consider this question, then while future trustees will not be required to do so they will be much more 
likely to feel empowered or even encouraged to ask that question and take it seriously.

This suggestion that you create a preamble for your trust or trusts is part of a larger movement to infuse 
trusts and estate planning more generally with a greater sense of purpose. Some of the other ways that 
trust creators are expressing purpose in or around their documents include:

• Drafting a “trust summary” to accompany each trust, summarizing the major terms of the 
trust and including a paragraph expressing the trust creator’s intent.

• Including “text boxes” within trust documents summarizing each section and explaining 
why the trust includes those terms

• Writing an “ethical will” that expresses the trust creator values, life lessons learned, or 
perhaps the history of the wealth creation, along with the giver’s hopes for what the gift 
accomplishes.

• Writing a short “letter” to one’s descendants, describing oneself at one’s best and thereby 
capturing the true legacy to be handed down.

• Shooting a video of the trust creator in which the giver talks about his or her life, values, 
and wishes.

None of these expressions of purpose is meant to take the place of the legal language of the trust; all 
of them are, in lawyer-speak, “precatory.” They are wishes rather than commands. The preamble is just 
one of these forms of expression. We encourage you to think about which form or forms of expression 
would fit your family and your documents.

“BUT MY TRUST WAS DRAFTED 20 YEARS AGO!”

Ideally, every trust would begin with a short paragraph to clarify the trust creator’s intentions and set the 
tone. Several attorneys we know (including one of the co-authors) have for years begun each trust with 
a two-sentence preamble: “This trust is a gift of love. It exists to enhance the lives of its beneficiaries.”

How’s that for setting the tone? Can there be any doubt of the trust creator’s intent?

Many readers of this guide have trusts. Some were probably drafted years ago, and hardly any likely 
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begin with a preamble. That comes as no surprise. Attorneys who cross paths with the concept often 
are dubious. Many tell clients some version of: “I’ve been drafting trusts for 30 years. My trusts are 
bulletproof. I know how the courts will construe every word. Why should I change?”

That view shouldn’t deter you. There are ways to be prudent without forsaking communication. The task 
is not just to understand what goes on within a trust agreement’s four corners. What really matters is 
how those who are affected interpret a trust. How are they going to avoid misunderstanding and conflict? 
How are they going to promote well-being?

As we’re about to see in a moment, anyone entering a trustscape, at whatever point in time, has the 
opportunity to create a preamble. That includes trust creators—even long after they have signed their 
trusts—as well as trustees and beneficiaries. It is an opportunity not to be missed.

THEMES AND SCHEMES

No matter its format, a preamble will answer three questions:

1. Who is speaking?

2. Who is being spoken to?

3. What does the speaker want to be known about the trust or the trust relationship?

If the preamble is within the trust document, it will probably be the voice of the trust creator speaking to 
the beneficiaries.

For example:

I’ve created this Trust to give you, my family, what I hope will be the best opportunity 
to thrive after me. I do not wish for the money I leave behind to harm your pursuit of 
meaningful lives; rather, I would like it and our other assets to be helpful.

As mentioned, trust creators sometimes express their intent outside of the trust document itself. For 
example, an ethical will or side letter offers an opportunity for the speaker to communicate his or her 
legacy to readers (or listeners or viewers). The writer of an ethical will often expresses some combination 
of family history, personal history, core cultural and spiritual values, blessings, expressions of love, 
wisdom learned from life’s lessons, hopes and dreams for children and grandchildren, and other matters 
of importance.

Sometimes an ethical will takes a “formal” tone. More often, the message is conveyed in a personal 
style.

Letters of wishes provide the trust creator’s nonbinding guidance to trustees, beneficiaries, and advisers. 
We’ve seen a variety of types:

• A letter from the trust creator to a beneficiary explaining the creator’s intent in creating 
the trust. This may be split into multiple letters addressed to each beneficiary who is 
personally known to the trust creator, and another letter to generations of beneficiaries 
yet to be born.
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• A letter of guidance to trustees. Again, knowing how the trust creator would like the trustee 
to approach his task is not binding, but helpful nevertheless.

• A letter from the current trustee to future trustees and beneficiaries designed to document 
and regenerate the spirit of the trust.

We’ve included a sample letter of wishes in Appendix 1 for you to see to see how others have expressed 
their aspirations.

PREAMBLES CREATED BY TRUSTEES AND BENEFICIARIES

Trustees and beneficiaries often enter the trustscape years after a trust has been created. The trust 
creator may no longer be alive. There may or may not be a record of the trust creator’s intent.

Fundamentally, it need not matter. Trustees and beneficiaries are well advised to create their own 
preamble for how they will work together and understand the purposes of the trust. What makes their 
preamble special is that it is not a preamble only to the trust but also to their relationship. Even if the 
grantor’s intent is clear, step back and take a fresh look. The overriding question is, “What does the trust 
mean for us?”

Another way that a preamble written by trustees and beneficiaries can help is when those beneficiaries 
are themselves the parents of young beneficiaries. Such parents are sometimes referred to as “interim” 
beneficiaries. The challenge of being an interim beneficiary is that you may not want the trust to play 
the same role in your children’s lives that it does in yours. But your trustees (or co-trustees) may tell you 
that, as part of their duty of impartiality, they have to treat your children just the same. Working together 
to create a preamble that explains how you are going to resolve such conflicts is a great way for interim 
beneficiaries and trustees to think through a sound and fair approach, one that addresses the trustees’ 
concern about impartiality and the parents’ concerns about what is best for their children. Of course, the 
ideal situation is when the trust creator, perhaps in his or her own preamble, asks future trustees and 
beneficiaries to take exactly this step: to work together to create their own future preamble describing 
how they will work together around distributions to the third generation and beyond.

We’ve intentionally kept this subsection brief. The process of trustee and beneficiary “getting on the 
same page” deserves a chapter unto itself. See Chapter 12, in which a process is described for trustees 
and beneficiaries to align their perceptions of the trust and their expectations for working together. This 
process can then result in a preamble that expresses the views of the trustees and beneficiaries at 
this point in time. The main point here is that trust creators are not the only people who can create a 
preamble. Trustees and beneficiaries are well advised to set their hand to it too.

REVISIT THE PREAMBLE

Preambles do not have to be a one-time deal. People change and circumstances change. What’s useful 
today may be less so tomorrow. We suggest that trustees and beneficiaries periodically take a look at 
their preamble to see what remains relevant and what may have grown stale.

Even though Thomas Jefferson famously suggested that the people should come up with a new 
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constitution every 19 years1, we don’t suggest ripping up your trust agreement each time the new 
generation comes of age, even if you could. But we do suggest that you revisit the preamble at least 
once a decade, as well as every time there’s a significant change from the status quo. Examples of that 
kind of change include:

• A new trustee or beneficiary comes aboard.

• A trustee or beneficiary leaves.

• A key asset such as an operating business is sold.

• A beneficiary moves into a new stage of life.

• A significant change occurs in the health of a trustee or beneficiary.

AS YOU BEGIN TO CREATE YOUR PREAMBLE

Here are some words that may spark an idea or two (add to the list as you go):

Ambition

Beauty

Challenge

Community

Compassion

Courage

Curiosity

Dreams

Education

Faith

Family

Freedom

Gratitude

Honesty

Hope

Humility

1. See Letter to James Madison, September 6, 1789; Jefferson’s principle is that “the earth belongs always to the living 
generation.”
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Humor

Innovation

Joy

Integrity

Legacy

Love

Opportunity

Patience

Personal growth

Perseverance

Philanthropy

Pride

Risk

Security

Service

Social responsibility

Spirituality

Tolerance

Work ethic
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CHAPTER 3: ACTION STEPS PRIOR TO 
THE FIRST TRUSTEE-BENEFICIARY MEETING

The relationship between a trustee and beneficiary begins before their first face-to-face meeting. Most 
often, it’s up to the trustee to set the tone, especially if the beneficiary is having a trustee-beneficiary 
meeting for the first time.

The initial communication between a trustee and a beneficiary—whether by phone, written 
communication, or at the family dinner table—is an opportunity to begin. Quite often, the conversation is 
brief. Introductions are made and a meeting is scheduled.

IF YOU ARE A TRUSTEE

Follow up your initial conversation with an email to the beneficiary. In this introductory note, you may 
want to:

1. Briefly reintroduce yourself.

2. Confirm the time and location of the first meeting.

3. Briefly describe your hopes for the relationship.

4. Explain what you plan to cover at the first meeting.

5. Invite the beneficiary to add to the agenda.

6. Invite the beneficiary to bring a list of questions for the trustee.

Here’s an example of what this email could look like:

Dear ________________,

I look forward to our meeting on Thursday, May 14 at 10:00 A.M. Please plan on two hours. I’d be 
delighted to have lunch together following our meeting if you are available.

As a reminder, we are located at 500 Main Street, Suite 1500. The entryway to our underground 
parking garage is at the back of our building. Please park in one of the spaces designated for our 
clients. Elevator “B” will take you directly to the 15th floor.

When you arrive, my assistant, John Smith, will greet you. We’ll have the usual coffee, tea, and 
water available, along with a light midmorning snack. Do you have any preferences? How about 
dietary restrictions?

Your late grandfather made it clear to me that your trust is meant to help you move ahead in life. My 
hope is that we develop the kind of relationship that will make that possible.
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Here’s how I anticipate that our meeting will unfold—and please feel free to add to this agenda. 
Toward that end, please give some thought to what must happen during our meeting for you to leave 
thinking to yourself, “This was a very good meeting. We accomplished everything that I had hoped 
for and more.”

At the outset, we’ll spend time getting to know each other. I’d like to begin to learn what’s important 
to you. I’d also like to answer questions you have about me.

Next, we’ll turn our attention to your questions and concerns about trusts generally, and about your 
trust in particular. Sometime before our meeting, please read your trust agreement. That will make 
it easier for me to offer a brief overview of the document.

Then we’ll spend as much time as we need to answer your questions. I’m especially interested in 
understanding your goals, hopes, and any concerns you have.

I’ll explain the roles and responsibilities that I have as trustee. Likewise, we’ll discuss your role 
and responsibilities as beneficiary. Then, although they won’t be at this first meeting, we’ll talk 
about the roles and responsibilities of the trust protector, the investment adviser, and the distribution 
committee.

Over the years, I’ve learned that beneficiaries often hesitate to ask questions. Sometimes they hold 
back, thinking, “I should know the answer to that.” If you feel that way, I understand. At the same 
time, I encourage you to ask anyway. I’ll try to answer what I can and to help get answers when I 
can’t.

No doubt you’re wondering about receiving funds from the trust. We’ll spend as much time as you 
need discussing how you would go about making requests and how I will analyze your requests. I’ll 
make the process transparent to you.

We’ll talk about your trust’s investments in whatever detail suits you. I’ll show you what our quarterly 
statement looks like and walk you through a sample.

Our conversation will conclude by turning our attention to any remaining questions.

I’ve found that it’s good practice to schedule a follow-up telephone call one week following our first 
meeting. That way, we can discuss any questions that may occur to you after you’ve had a chance 
to reflect.

Please let me know how this meeting agenda sounds to you, and what else, if anything, you would 
like us to cover during our meeting.

I look forward to beginning our new relationship. See you in a few weeks.

Best regards,
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IF YOU ARE A BENEFICIARY

The trustee may be someone that you are meeting for the first time or someone that you already know—
maybe even someone whom you’ve known all your life. Either way, it’s good practice to introduce (or 
reintroduce) yourself in your role as beneficiary.

A well-drafted letter of introduction will set you apart. Few beneficiaries take the initiative to lay a 
foundation for a productive partnership. But there is no reason that you can’t. Being proactive will surprise 
your trustee and go a long way toward getting this relationship off on the right foot. A good trustee will be 
just as curious about you as you are about him or her.

Before composing your letter, take time to think about your goals for the upcoming meeting. What would 
you like to accomplish? What needs to happen during the meeting for you to feel that the meeting is a 
success? What questions would you like to have answered?

Spend time reviewing your trust instrument, noting questions and concerns as you go. If you haven’t 
tried the “treasure hunt” exercise found in Chapter 5, now would be a good time to do so.

If you have warm feelings toward the person who created your trust, spend a few moments enjoying 
them. Think about what the gift of a trust will make possible. Perhaps try writing a “gratitude letter” to the 
trust creator, even if it will never be delivered. In the letter, give details about what you are thankful for 
and why.1

If you have negative feelings toward the trust creator, toward the trustee, or toward any other aspect of 
your trust, acknowledge them without dwelling on them. Do your best to set your negative feelings aside 
for a few moments.

Bring to mind an upside—something delightful or encouraging—about your trust, no matter how small 
that upside seems. Quite often, one positive thought will evoke others.

Now you’re ready to draft a letter or email to your trustee. We suggest that you organize your letter along 
these lines:

1. Take a few paragraphs to introduce yourself. Give the trustee an idea of what’s going on 
in your life and what’s important to you. Describe your aspirations and, if appropriate, how 
you see your trust fitting in. Now would also be a good time to express gratitude for your 
trust, as long as the feeling is authentic.

2. Let your trustee know of items that you would like to talk about during the upcoming 
meeting. Think back to your goals and questions. In effect, you will be co-designing the 
meeting agenda.

1. As we saw in Chapter 7, research shows that many (but not all) people experience a variety of lasting benefits if they take 
time to experience gratitude regularly. Gratitude exercises can be as simple as jotting a quick note listing “three good things” 
going on in your life, along with a quick description of the role of others, as well as your role, in bringing about these good 
things. A more elaborate exercise is writing a gratitude letter to someone to whom you are thankful, and then personally reading 
it to them. See Robert A. Emmons, Gratitude Works (San Francisco: Jossey-Bass, 2013) and Martin E. P. Seligman, Authentic 
Happiness (New York: Free Press, 2002).
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3. Do you intend—at this opening meeting—to ask for funds from your trust? If so, take 
a look at Chapter 14, which explains in detail how to request distributions in a credible 
manner. Your trustee will appreciate knowing about your request and having the 
supporting documentation in hand prior to the meeting.

4. Close your letter with a request for the agenda and other information that will help you 
prepare for your meeting.

Following is a sample letter or email.

Dear [Trustee],

I am excited to meet with you and [Investment Adviser] to discuss the XXX Family Trusts. Since we’ll 
have limited time together, I am writing to propose some topics for discussion now, and to invite you 
both to add anything else that you’d like to speak about on the 15th.

First, I’m confirming that you and I will have about an hour to speak before [Investment Adviser] joins 
us, at which point we’ll have another hour to meet. Is that still correct?

I would like to begin our meeting by discussing the work I have done so far to further my career, as 
well as my philanthropy and financial education, which will help me carry on the stewardship of my 
family’s legacy. I would also love to share my short-term plans to continue that work.

I will present my budget for living expenses in San Francisco this year. Then, I’d like to share my 
plans and goals for the coming five years and their financial implications, including tuition and living 
expenses during the first few years of a doctoral program in early childhood learning.

I invite you to discuss how you see the trusts participating in these short- and medium-term plans 
and what role I might take in the coming investment conversations.

I would also like to request two distributions. The first involves a one-time reimbursement for trust-
related expenses, including attorney fees, and the financial education that I have begun. The 
second is a request for ongoing support for living expenses in the coming year. I have prepared 
written requests with supporting documentation such as receipts and my budget. Would you like the 
requests e-mailed to you in advance, or should I wait to provide them at the meeting?

Finally, I would enjoy discussing how the two of us can best work together going forward and, when 
we can meet again, either in person or over Skype.

Please let me know what additional topics you would like to discuss before [Investment Adviser] 
arrives.

When [Investment Adviser] joins us, I would like to begin with a few questions about the trust 
statements. Then review the timing and amounts of my projected financial needs, and discuss how 
you two might align the portfolio to address those needs.
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I’d also like to discuss other topics the two of you would like to cover, and then end by discussing 
the best way for the three of us to work together in the future.

I also want to let you know that I may be requesting additional distributions during the next 12 
months outside of my living expenses, for trust-related costs such as tax preparation, attorney 
consulting fees, and trust education, as well as for significant career-related expenses such as 
professional conferences, and travel. I am uncertain of the total costs, so I have decided to wait to 
request reimbursement.

Please let me know if you would like to address other topics or that I bring additional supporting 
materials.

I’m really looking forward to our meeting. I’d also like to thank you for taking on the challenging task 
of managing multiple trusts for multiple beneficiaries. I know that my grandparents would appreciate 
it.

Best,

As the proverb says, “The beginning is more than half the whole.” Many people assume that a trust 
begins with the drafting of the agreement or the trust creator’s signature on the final document. In truth, 
a trust truly begins when the trustee and beneficiary begin their work of meeting and deciding together 
how to take the agreement’s legalese and turn it into a positive force in the beneficiary’s life. We offer the 
suggestions in this chapter—some reflective, some purely action-oriented—to help you both “get to the 
beginning.”
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CHAPTER 4: POSITIVE EVENTS, 
SUPPORTIVE RESPONSES

Now that we have discussed accepting the role of trustee, reviewing or even creating a preamble 
describing the purposes of the trust, and preparing for an initial trustee-beneficiary meeting, it may 
seem reasonable to jump into structuring that meeting itself. However, before taking that step, we would 
encourage you to think about how to bring your best thinking to bear in that meeting. That is the purpose 
of this chapter.

In order to prepare yourself to do so, step back for a moment from trusts and trust law and think about 
psychology. What comes to mind when you think about researchers looking into questions of human 
psychology? Chances are your answer would be some version of: They’re trying to find better ways to 
reduce or eliminate mental illness.

In other words, psychology would seem to be aimed at raising our capacity to cope with life’s stumbling 
blocks. And you would be half correct.

A second (and, until recently, comparatively small) group of psychologists has asked a different question. 
They seek to know: How can we increase mental health or, as they often call it, human flourishing? These 
psychologists are more interested in how we humans, individually and in groups, go about increasing 
our capacity to thrive.

Over the past two decades, this second realm of inquiry has grown into a mainstream force within the 
field of psychology. The body of empirical research and its practical application is collectively referred to 
as positive psychology.

Concepts learned from positive psychology dovetail nicely with the trustscape. In this chapter, we’ll 
introduce you to a sampling of ideas to help you, as a trustee or a beneficiary, prepare to meet with your 
counterpart.

MATCHING MIND-SET TO TASK

Trust officer A—you’ll meet her counterpart B shortly—starts her day with a look at several reports of the 
previous day’s goings-on in her trust accounts: cash inflows and outflows, investment activity, and the 
like. Her trained eye sees nothing out of order.

Then she prepares for the quarterly meeting with a beneficiary that she will be hosting later this morning. 
A methodical look at the file, and—good, no mistakes there either.

She contemplates the impending meeting, reminding herself that it’s her responsibility to be cautious 
and to reinforce restraint in this relationship for the long haul. Big money can mean big problems. Her 
motto: “Better safe than sorry.”

The meeting takes place at the trustee’s office. Friendly conversation is interspersed with a review of the 
trust’s investment performance.
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When the beneficiary presents a request for a distribution from his trust, trust officer A politely replies, 
“No,” and explains why the language of the trust leaves her no choice. When the meeting is over, A is 
relieved that it went the way it needed to go. A potentially troublesome set of circumstances was headed 
off at the start.

Across town, trust officer B’s day has begun in a similar manner—checking the daily reports to assure 
herself that no errors were made. While preparing for her beneficiary meeting, she, too, reviews the file 
for accuracy.

But now their routines diverge. Trust officer B takes time to think about the beneficiary and what could 
make the meeting successful. She reflects on other meetings, during which she’s been able to contribute 
to a beneficiary’s growth toward maturity. If she had a motto, it would be, “Be prudent, but make 
something good happen!”

When the distribution request is made, trust officer B describes why she would have some difficulty 
approving it. She asks the beneficiary: “What do you hope to accomplish by making this request?” The 
answer sounds sincere, if a little halting. And then: “Why is that important to you?”

The beneficiary is surprised by these open-ended questions and even more surprised by the almost 
20 minutes of thoughtful back-and-forth they lead to. They’re brainstorming alternative ways of 
accomplishing his goal. Does he have sufficient assets outside the trust? Is there a different way to look 
at his goal—one that would lead to a request to which trust officer B could say “yes”?

At the end of meeting, the beneficiary leaves with a new game plan—and trust officer B feels elated.

So much for our parallel stories. Now, how might we explain the trust officers’ similar behaviors when 
precision is called for, as distinct from their behaviors that diverge while preparing for their respective 
beneficiary meetings?

One answer might be found in understanding prevention-focused and promotion-focused mind-sets.1 
We’re in a prevention-focused mind-set when the idea is to stop bad things from happening. When in a 
promotion-focused mind-set, we seek advancement, growth, and gain.

Neither mind-set is inherently better than the other. Each has its place.

In our tale, both trust officers were prevention focused when scrutinizing the reports and files with an eye 
toward avoiding slip-ups that could lead to loss. Trust officer A kept that focus into the meeting with the 
beneficiary. Trust officer B, in contrast, shifted to a promotion-focused mind-set while contemplating that 
day’s meeting.

If you are a trustee, before reading further, give some thought to a couple of questions:

1. How would each respective mind-set help and hinder your working relationships with 
beneficiaries?

1. Prevention-focused and promotion-focused mind-sets are the subject of research of Drs. Heidi Grant Halvorson and E. Tory 
Higgins, directors of the Motivation Science Center at Columbia University. See their book Focus (New York: Hudson Street 
Press, 2013).
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2. Are there some situations where each might be useful?

What’s important is knowing whether we can voluntarily direct our mind-set. And if the answer is yes, 
how do we go about doing so?

Although each of us has a default mind-set, we can indeed take steps to shift our mind-set to match the 
task we are tackling. We do it all the time! Planning a birthday party calls for a different kind of attitude 
than does preparing a tax return.

The experience of the authors is that most trustees are comfortable with a prevention-focused mind-set. 
This tendency is logical, given the emphasis on avoiding mistakes. Indeed, nothing in this book should 
imply that trustees or others should be “soft on mistakes.” Awareness at all times is the best professional 
standard. And, to be aware of opportunities in addition to the risks, here are some tips to shift—when 
circumstances warrant—to a promotion focus.

First, ask yourself, “What are the signs that this is a situation where a promotion-focused mind-set would 
be most appropriate?”

Then do what trust officer B did. Mull over your hopes and aspirations for the upcoming meeting. Reflect 
on other times when you or others contributed to someone’s growth and gain. Then consider: What 
difference would a promotion-focused mind-set make to the success of the meeting? To the beneficiary? 
To you? Are there other positives?2

SUPPORTIVE RESPONSES TO POSITIVE EVENTS3

A good way for beneficiaries and trustees to break the ice toward the beginning of a meeting is to swap 
stories about a positive event or two that occurred following their last meeting. The episode may be trust 
related, but not necessarily so.

What makes a lot of sense, if you think about it, is that the degree of our happiness in the telling of an 
exciting news update is affected by how the other person responds.

Let’s say a beneficiary blurts out to a trustee: “Those funds that I received from my trust to study abroad—
you won’t believe how well it all worked out! First of all, just as I had hoped, the coursework was exactly 
what I was looking for and more. I have a dozen ideas for what I would like to study next. And the 
location? Gorgeous. We hiked in the mountains almost every weekend! I’ve never seen such beauty. 
I can’t wait to show you my photographs. And—can you believe it—I now have a whole new group of 
friends from all over the world to stay in touch with. We’re already planning a reunion.…”

Okay, trustees, here’s a pop quiz. Which of the following responses will lead to deeper connection with 
the beneficiary?

2. Adapted with permission from Hartley Goldstone, A Tale of Two Trustees, which first appeared at http://wealthmanagement.
com/estate-planning/tale-two-trustees. © Trustscape LLC.
3. See Shelly L. Gable et al., “Will You Be There for Me When Things Go Right? Supportive Responses to Positive Event 
Disclosures.” Journal of Personality and Social Psychology Vol. 91, No. 5 (2006): 904–917. While the studies involve interactions 
between people in close relationships (romantic partners, parents, best friends), we believe there may be applicability to 
interactions between trustees and beneficiaries.
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a. Wow! That sounds incredible. Your hard work to get accepted into the semester abroad 
program really paid off. And, boy, did you take full advantage it! Tell me more.…

b. That’s nice.

c. Okay, but I’m wondering if the trust’s money was well spent.

d. Let’s take a look at the trust statements from last quarter.

Can we agree that the first response is best? It seems so obvious. Yet it’s surprising how often trustees 
go into autopilot and their responses sound more like one of the three others.

Here’s how researchers label each type of response given by the trustee:

a. Active-constructive response. Expressing enthusiastic support. Encouraging the teller to 
elaborate—open-ended questions work well here. The kind of response we’d like to get 
back when we’re the bearer of exciting news.

b. Passive-constructive response. Here, the trustee gave quiet, understated support.

c. Active-destructive response. The response to the beneficiary was demeaning. Can you 
imagine someone saying that to you?

d. Passive-destructive response. The trustee ignored what the beneficiary had to say.

As you might imagine, only active-constructive responses build friendliness, trust, and openness. But 
that’s only if your response is genuine. Don’t say it unless you mean it.

So as you prepare for a meeting, does it make sense to remind yourself to pay attention to how you’ll 
respond to good news?

PLAY TO YOUR STRENGTHS

Research has shown that playing to our strengths, as opposed to shoring up our weaknesses, will lead 
to greater success and life satisfaction.4 Identifying our strengths can be challenging as, in general, 
many people lack a vocabulary of strengths. So we look for clues. Strengths are often at play while we 
are doing things that we are good at and are simultaneously experiencing an elevated energy level. 
Another clue is to notice when we are in a state of flow, that is, so absorbed in what we are doing that 
time seems to stand still; in such moments, one or more of our highest strengths are frequently engaged. 
Another way to spot strengths is to think about things we loved to do as a child or to ask yourself, “When 
do I feel most alive?” Finally, you may decide to use an empirically validated assessment to help identify 
your strengths.5

The authors suggest that a trustee pay attention to how she might employ her own strengths and draw 
out those of the beneficiary. Here’s a several-pronged practice.

Put together a list of your strengths. Then ask:

4. To see what a broad spectrum of research says, go to www.viacharacter.org/www/Research/Research-Findings#nav
5. A strengths assessment that the authors like is the VIA Survey, found at (www.viacharacter.org/www/The-Survey#nav)
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1. How have my strengths come into play/not come into play in past meetings with 
beneficiaries?

2. How would they come into play if things were to go well in the upcoming meeting?

3. Do I ever fall into the trap of equating a beneficiary with his or her “problems”? Do I label 
that person forever as a “problem” beneficiary?

4. As I think of someone who is a “problem” beneficiary, can I list some of this person’s 
strengths and virtues?

5. Am I surprised to discover how many strengths and virtues this person has once I begin 
to pay attention?

6. Suppose the beneficiary won’t change in the way I wish for. What can I do to improve 
the situation regardless? How can I bring my strengths and virtues into play? How can 
I engage the beneficiary’s strengths? What difference will that make to me? To the 
beneficiary?

These are three examples of what we call “positive” approaches. In the real world, of course, you, the 
reader, are invited to make use of—amend and refine—these ideas to make the most of your own 
trustee-beneficiary situations.
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CHAPTER 5: TRUSTEE-BENEFICIARY MEETINGS

Meetings between a trustee and a beneficiary are business meetings. Treat them as such. Prepare an 
agenda that is agreed upon ahead of time. Plan sufficient time to move through the agenda comfortably. 
Hold the meeting in a setting that allows for privacy—which means somewhere other than a restaurant. 
Schedule social time to follow the completion of business.

Does the prior paragraph sound surprising? It probably should. Much of it is contrary to the typical 
practice of beneficiary and trustee meetings. The beneficiary may show up with a question or two. But 
apart from that, the session will likely be little more than a review of the trust’s investment performance 
over lunch, an ample dose of polite small talk, a firm handshake, and then it’s farewell until next quarter 
or even next year.

PREMEETING CHECKLISTS

Because trustee-beneficiary meetings are serious business, they require prework. Whether you are a 
trustee or a beneficiary, you have some preparation to do.

For trustees, the premeeting checklist may include:

1. Review the trust instrument, correspondence, trust statement, and other notes.

2. Review the meeting agenda. What are the highest purposes of the upcoming meeting? 
What would great outcomes look and sound like?

3. Review your internal narratives about the beneficiary, the trust creator, and the upcoming 
meeting. (For a refresher on narratives, review Chapter 4.) Do these narratives serve 
both you and the beneficiary well? If not, what can you change to bring your narratives 
into alignment with the highest purposes of the meeting?

4. Review the beneficiary’s distribution request(s), if any. At first glance, does the request 
appear to enhance, rather than merely subsidize, the beneficiary’s life? What questions 
can I ask the beneficiary that may lead to a deeper conversation, if appropriate?

5. Big questions to reflect on, as appropriate, include:

• Is the beneficiary self-aware? Does the beneficiary perceive the difference 
between courage and bullying? Between hubris and humility?

• Has the beneficiary sought to know his or her calling? If yes, is he or she 
pursuing it? If no, why not?

• Has the beneficiary had a mentor in pursuing his or her calling, or in any 
other area of life? If not, does the beneficiary have the skills to find one?

• Can this person express compassion for him- or herself and for others? 
Express gratitude? Express joy and humor?
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• Does the beneficiary take active roles in the larger society?

• Does the beneficiary have a process for evaluating possible advisers?

• Does the beneficiary feel and accept reciprocal responsibilities to the family? 
Does he or she work to instill financial and other knowledge in the next 
generation of the family?

• If the beneficiary requires growth in any of these areas, am I equipped, as 
trustee, to assist the beneficiary?

For the beneficiary, the premeeting checklist may include:

1. Review the trust instrument, correspondence, and other notes.

2. Add new questions to your written “master list” of questions for the trustee. Bring the list 
with you to the meeting.

3. Review the meeting agenda. Do you have anything to add? What would great outcomes 
look like? Does this agenda allow for these great outcomes?

4. Review your distribution request(s), if any. How would the request enhance your life? 
What difference would that make to you?

5. Review your internal narratives about the trustee, the trust creator, and the upcoming 
meeting. Be very curious as you examine your narratives. Where do they come from? Are 
they serving you?

6. Review your strengths. How might you play to your strengths to add to the success of the 
meeting?

7. Reflect upon some of the big questions for beneficiaries found in Chapter 7.

IF THIS IS THE FIRST MEETING

The first 45 minutes or so will go a long way toward setting the stage for your relationship. As countless 
moms have told countless children over the years, you don’t get a second chance to make a first 
impression. Ideally, the meeting has been prepared for with the back and forth of introductory letters of 
the sort we reviewed in Chapter 11.

After introductions, the first order of business at the meeting is for the trustee to break the ice with a very 
brief explanation of her role, a word or two about her experience and her approach. Explain the nature of 
the journey that the two of you are embarking on together. Pause for questions.

Next, ask gentle, probing questions designed to help both trustee and beneficiary surface and understand 
the beneficiary’s (mis)perceptions, anxieties, expectations, and so on. Maybe try out some version of 
this speech:

I never knew your grandfather, the trust creator. But if I had to guess, he probably would 
want your trust managed in a way that enhances your life, not simply subsidizes it. So I 
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hope to get to know you well over time. But first, I’d love to know—what kinds of things 
are on your mind? What puzzles you about your trust? How about if you start by telling 
me what you think you know about trusts, generally, and about your trust in particular. 
That way, I can clear up any misconceptions. Then we’ll build upon what you already 
know.…

Then address gaps in the beneficiary’s understanding by supplying solid knowledge. Keep in mind 
that, although you may be well-acquainted with trusts, it may be unfamiliar territory for a newly-minted 
beneficiary. The beneficiary may be a competent adult who simply lacks facts.

Imagine being presented with a trust agreement that seems opaque. Add to that a barely-comprehensible 
process involving inherited money that appears to be “so near yet so far.” Overlay all of this with emotion.

Here’s what that may look like:

• A distraught widow, mere days after losing her husband, is shocked to learn that her 
financial resources will be held in trust as a result of her late husband’s tax planning. The 
bank, as the trustee, is therefore an unexpected, and unwelcome, intrusion into her life.

• A forty-something beneficiary says: “I’ve been living on checks from trusts my whole life 
without questioning where they come from or when they will end. I’m now doing my own 
estate planning and thinking about my children. I have no idea how the trusts that were 
set up for me will affect them. And so it’s time for me to grow up, and really understand 
my trusts.

• A successful professional in her thirties plans to bring her attorney to her first meeting 
with her trustees. Why? From her perspective, the trustees were an extension of her 
grandfather. She says: “My grandfather was a very controlling person. So was my father 
before he passed away. My trustees work for the family business. This feels like more of 
the same. I want my attorney there to balance the power.”

The adviser to this latter beneficiary describes their first meeting:

For the better part of an hour, we talked about the language of the trust. Turns out that 
some of what she interpreted as being controlling was necessary to preserve the trust’s 
integrity against potential challenges by her creditors: If she had been given too much 
authority, it could be pierced. As we talked about her assumptions, expectations and 
fears, she became somewhat less frustrated. The context was widening and becoming 
less dependent on personalities. As she gained understanding, her spirits began to 
lift. She no longer felt the need to bring her attorney to compensate for her feelings of 
powerlessness. With prompting, she talked about her gratitude for what the trust would 
make possible.

Only when the anxieties are reduced, and a vision for the relationship has begun to take shape, should 
you proceed to discuss nuts and bolts.

And our advice to new beneficiaries? Achieving trust literacy, like any branch of learning, is going to take 
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effort. Not just study, but a rising level of awareness. You have more options than you now think. Put in 
the time to learn what they are.

A SAMPLING OF AGENDA ITEMS

Toward the beginning of the meeting:

1. “What do we hope to accomplish today? What has to happen today for us to agree that 
this meeting was successful?” The answers don’t have to be profound. Some meetings 
are anticipated to be little more than transactional. Perhaps the beneficiary has asked to 
drop by to check on the particulars of an upcoming income distribution. Nevertheless, it’s 
good practice to ask if there’s something more on the beneficiary’s mind.

2. “Does the agenda look about right? Any additions or subtractions?”

3. Any significant changes in the beneficiary’s life since the last meeting? Births, deaths, 
marriage or divorce, or new job. If so, what are the implications?

4. If to-dos were agreed upon at the last meeting, what’s their status? Whatever the status, 
what can be learned?

Annual review:

1. What are the beneficiary’s hopes, challenges, and opportunities for the coming year? 
Look at both big picture and specific items.

2. What are some hopes, challenges, and opportunities in the coming year for the trustee in 
her role as trustee?

3. Looking at the relationship, what’s working well? What could stand some improvement?

4. What is the beneficiary’s assessment of the trustee’s performance of her roles and 
responsibilities to the trust and to the beneficiary?

5. What is the trustee’s assessment of the beneficiary’s performance of his roles and 
responsibilities?

6. Areas of dispute, if any: What are they? Can we resolve our differences today? If not, 
what are the next steps for us to take?

Technical matters:

1. Review of the trust statement, tax returns, and other “quantitative” items.

Discussions related to distributions (for more on distributions, see chapter 14):

1. Any new requests?

2. Any past requests that are still pending?

3. Any future request that we should be thinking about?



 27  •  Chapter 5: Trustee-Beneficiary Meetings 

Closing items:

1. What else do we need to address before wrapping up?

2. Agree upon to-dos going forward.

3. Closing query: Did we accomplish what we hoped? What worked well? What did we learn 
that will be of use going forward?

AN “APPRECIATIVE” EXERCISE

Sometimes your meetings with your trustee or beneficiary take on an especially deep level of 
engagement. This might be part of the agreed-upon agenda, or a sudden and new level of connection 
can happen on its own. The outcomes of this sort of meeting are almost always valuable to each of you. 
Take time during the next week or so to reflect upon as many—or as few—of the following questions as 
you like.

Perhaps you may wish to use both the questions and your answers as the starting point for a conversation 
at your next meeting.1

1. Think of a time when you participated in a great meeting with your trustee or beneficiary 
where you both were collaborating especially well. What was the situation? What was the 
driving force behind the success of this meeting? What were the conditions that promoted 
this? Specifically, what role did you, your counterpart, the physical environment, and/or 
the work of the meeting itself play? How did your role unleash your capacities? How did 
your role unleash your counterpart’s capacities?

2. Think of your most recent meeting with your trustee or beneficiary. How would you rate 
the meeting, on a scale of 1 to 5, with 5 being the highest, in terms of engagement? What 
was going on that caused you to rate the meeting as high as you did (even if you chose 
a “low” number)? What must that meeting have looked like for you to increase your rating 
by 1? Who did what? With what effect?

3. Reflecting on these and other experiences, what are the core qualities and practices that 
bring out the best in your meetings with your trustee or beneficiary? What do you think 
you do well and should continue doing or do more of? What do you think your counterpart 
does well and should continue doing or do more of?

Mission accomplished. You did what you set out to do: comfortably worked through the “business” 
agenda—while at the same time expanding your relationship as you learned from one another.

Now it’s time to head out to your favorite restaurant for a well-deserved lunch.

1. “These questions are adapted from a “solution-focused” of “brief” approach to therapy and coaching. See, for example, Berg 
and Szabo, Brief Coaching for Lasting Solutions. W.W. Norton & Company (2005).”
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CHAPTER 6: REQUESTS FOR DISTRIBUTION

As the prior chapter made clear, trustees and beneficiaries talk about many things, including 
administration of the trust, investments, taxes, as well as the trustee and the beneficiary’s own lives and 
well-being. But probably the most charged topic of their mutual focus is distributions, the central function 
of a trust. In this chapter, we lay out some thoughts on how trustees can approach this delicate topic 
with true understanding, and how beneficiaries can prepare themselves to make thoughtful requests. To 
begin, we will start with one more story.

Your telephone rings. It’s Susan—a middle-aged beneficiary that you have worked with for several years. 
Susan lives off the income from her trust. She’s extremely stressed as she tells you:

I just received a letter from the IRS. They say that I owe them a lot of money! I guess I 
forgot to file my taxes. Even worse—I don’t have enough money to pay what I owe. I’m 
out of my mind with worry and haven’t slept for days. Can the trust pay the IRS?

Susan’s trust pays income to her quarterly. That sum covers her living expenses with little to nothing left 
over. Principal may be invaded only for health-related expenses. Susan’s health-related expenses have 
recently included routine check-ups and her psychiatrist’s invoices.

Do you—as the trustee—honor Susan’s request for funds to pay her tax deficiency?

The answer seems pretty cut and dried. You are permitted to invade principal for health-related expenses 
only. Susan’s request is to clear up a tax matter. So you politely say “no” and explain why the language 
of her trust leaves you no choice.

Or do you?

Let’s add a few more facts. Over the years, you have gotten to know Susan. You’ve learned that she’s 
a recovering alcoholic who stopped drinking five years ago and regularly attends Alcoholics Anonymous 
meetings. This morning, she tells you that the IRS matter has tempted her to start drinking again.

Does this change your thinking?

This is a true story that we regularly make use of in a decision-making exercise that we developed for 
trustees. Invariably, participants decline Susan’s request after hearing the first set of facts. After learning 
the additional facts, some aren’t so sure.

Now, listen in to Susan’s actual trust officer1:

I liked Susan very much. I thought this was a woman who had struggled all of her life 
and was trying very hard to pull her life together.

I thought about it. Maybe we had a way to say that her failure to pay taxes was making 
her ill. Maybe we could say that the payment for tax purposes was a medical expense.

1. From “Taxes Can Make You Sick,” in TrustWorthy. © Trustscape LLC. Reprinted with permission.
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“Would it be all right if I spoke to your psychiatrist?” I told her why.

“Yes, you may do that.”

I called the psychiatrist, who said that the IRS threat was the only topic on Susan’s mind. 
Susan couldn’t get beyond it, and it might interfere with her ability to stay sober. It was 
awful.

“Would you write a letter to me confirming that Susan’s tax situation is worsening her 
medical situation?” The psychiatrist readily agreed to do so.

On the basis of that letter and my understanding of Susan’s plight, I agreed to pay her 
outstanding taxes. We also set up a system to reserve a certain amount of her trust 
income to pay future taxes so she wouldn’t have this problem again.

This worked because I knew Susan and I thought, “Why did her mother limit the trust’s 
ability to pay only for medical purposes?” I concluded that she was worried that if Susan 
got her hands on the money, she would drink it or waste it in some way. I don’t think she 
wanted Susan to be sick because of her inability to pay taxes.

Giving Susan the money to pay taxes was the right decision.

“THIS WORKED BECAUSE I KNEW SUSAN…”

When does the analysis of a beneficiary’s request for funds begin? Most trustees would answer: “The 
analysis of a beneficiary’s request for funds begins when the request is submitted.” This posture is the 
norm, and it is logical. It is also reactive. It is one of the reasons that the distributive function of trusts is 
so often still-born: no one—the trust creator, the trustee, the trust advisers or protector—wants to think 
about distributions until a request lands in their inbox. And they may still not want to think about it even 
then.

We suggest that the analysis of a request works best if the process isn’t reactive. Imagine the difference 
it will make to trustee and beneficiary if at the inception of their relationship, they deliberately begin 
to build a solid foundation for the analysis of requests. Over time, the trustee will come to know the 
beneficiary. Meetings, occasional phone calls, time spent grappling with issues both trust-related and 
otherwise will build trust. That, in turn, will help the trustee and beneficiary anticipate requests. And the 
trustee will understand the context and be in a better position to make a good decision when a request 
is made.

Because he knew Susan and had a pretty good idea what her mother would have wanted, when the 
trust officer heard Susan’s request, he was armed with a narrative that (1) embraced the potential of the 
trust to be life enhancing and (2) was tempered with an equal dose of realism.

Granted, Susan’s dilemma is out of the ordinary—and not everyone reading this will approve of the way 
the trust officer handled it. But this chapter, and much of this guide, is aimed at expanding perspectives 
and options.
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Now let’s tackle a beneficiary and trustee situation that’s more run-of-the-mill—the request is for payment 
of living expenses for the coming year.

The trustee and beneficiary go through their annual ritual. The beneficiary presents a budget. The trustee 
reviews the budget with an eye toward the reasonableness of the expenses. Some minor negotiation 
and the budget is approved.

But what if a zig here and a zag there are slipped into the process?

What if a trustee asks a twenty-something beneficiary who is requesting coverage of living expenses: 
“If your trust were to pay your day-to-day bills, would you be giving up an important part of your 
independence?” This question could easily lead to a conversation about self-worth and dependency.

Or during a trustee’s conversation about living expenses with a beneficiary who is further along in 
years: “What might you be giving up by having the trust support a certain lifestyle?” This could lead to a 
conversation about dialing back on lifestyle in order to have more funds available to support a favorite 
philanthropic undertaking.

Will either beneficiary’s request or the ultimate outcomes be any different following these conversations? 
It is hard to say. But either way, a thought-activating conversation about what enhancing one’s life really 
means is likely to take place.

THE REQUEST PROCESS

There are two types of trust distributions. The first are mandatory distributions. As the name implies, the 
trustee must make mandatory distributions. Some common examples of mandatory distributions include 
the required distribution of annual net income to beneficiaries or the distribution of certain percentages 
of the trust principal to a beneficiary at a certain age (such as one-third at age 35, another half at age 45, 
and the remaining principal at age 55).

The other type of distributions are discretionary distributions. Again, as the name implies, the trustee 
has discretion over these distributions: the trustee may make them but does not have to. Sometimes 
the trust document will spell out certain standards to guide the trustee’s discretion. The most common 
such standards are “health, education, maintenance, and support,” which together are referred to by the 
acronym “HEMS,” and which are known (for specific tax reasons) as “ascertainable standards.” These 
words have specific meanings based on past cases in trust law. In some cases, such as in Susan’s trust 
described above the standard is very narrow: only for the health of the beneficiary. In other cases the 
standard is very broad: the “well-being” or “comfort” of the beneficiary.

In the face of litigation from ex-spouses or other creditors, it has become more common in recent years 
for trusts to include no mandatory distributions and no standards to guide the trustees’ discretion. This 
way, someone suing a beneficiary cannot argue to a court that the trustee must or may distribute trust 
funds for such and such purposes. If a trustee has such discretion, without standards to guide it, then the 
trustee is said to have “absolute discretion” and the trust is referred to as an “absolute-discretion” trust.

In what follows we are going to focus on discretionary distributions, since they involve judgment and 



 31  •  Chapter 6: Requests for Distribution 

choice. Every trustee who needs to consider discretionary distribution requests should have some sort 
of structure for a process for the beneficiary to follow in making requests. We have suggested the outline 
of such a process below:

1. Requests are made in writing. The written request will address

a) The purpose of the request.

b) The amount being requested.

c) The language within the trust instrument that would allow the trustee to 
approve the request.

d) The timing of the distribution.

e) If there will be additional requests related to this one, provide the amounts 
and timing of the additional requests.

f) Amounts and timing of other requests that the beneficiary anticipates during 
the coming year.

2. Supporting documents, as appropriate, should include

a) Invoices.

b) Receipts.

c) Budget (e.g., showing the major categories of expenses and the projected 
annual expenditures for each).

d) Business plan (in greater or less detail, depending on the experience of the 
beneficiary and the size of the request).

e) Balance sheet showing outside resources.

f) Other supporting documents requested by the trustee.

3. When appropriate: An essay addressing how approving the request will enhance the 
beneficiary’s life.

4. Unless it’s an emergency, requests are to be submitted according to a predetermined 
schedule (e.g., quarterly for smaller requests, annually for more significant distributions).

In “real life,” a trustee may not require all this information for every request. Doing so would probably be 
quite an annoyance to the beneficiary! More likely, the trustee will work with the beneficiary to compile 
this information from their interactions (whether in person or over the phone) and from the trustee’s 
own files. The goal here is not to send the beneficiary scurrying for data or to put hurdles in the way of 
distributions. Rather, it is to keep in mind the various questions that could help the beneficiary make the 
most thoughtful request possible.

ANALYSIS OF A REQUEST

In the authors’ experience, the best decisions are made when the trustee begins by discussing the 
request with the beneficiary. The conversation may occur before or after the formal written request is 
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submitted. Again, such a conversation might supply a fair amount of the information needed in the formal 
request.

Here are some conversation starters:

• What motivates you to make this request? Is there a bigger purpose that lies beneath it?

• How does the request square with the trust creator’s intent?

• How does it square with the language of the trust instrument?

• Are there more appropriate ways for you to achieve your goal other than by requesting 
funds from the trust?

• In addition to achieving your purpose with the help of funds from the trust, do you plan to 
have your own financial “skin in the game”?

• If your request is approved, what’s the best possible outcome? What difference will the 
approval make in the short term? In the long term?

• If your request is denied, what difference will that denial make in the short term? In the 
long term? What would be the best possible outcome following the denial? What alternate 
paths might lead to accomplishing your goal?

Following the conversation and review of the formal written request, ask yourself: “Will making (or not 
making) the distribution be more likely (or less likely) to enhance the beneficiary’s life?” As we mentioned 
in Chapter 10, in discussing preambles, this question probably will not appear in the trust document itself, 
and some trustees may feel awkward “intruding” it into the forefront of their decision-making process 
without the authorization of the document. It may seem like “rewriting” the document. However, if you 
have read this far, you would likely agree that, whether this question appears in the trust document or 
not, it is at the heart of the trustee’s virtues of fidelity and discernment, virtues that underlie the activity of 
discretion. The goal here is not to rewrite existing trusts but to broaden our lens of evaluation to take into 
account the true breadth of possibilities and consequences of trust distributions.

Once you have considered the human question of life enhancement, then it is time to turn back to the 
document, and ask yourself: “Would approval of the beneficiary’s request be a reasonable exercise of 
discretion according to the language of the trust?”

If the answers to these questions lean toward approval, there are several others to consider:

• How large is the amount of the request compared to the size of the trust? Will this request 
deplete the trust beyond what’s prudent (or beyond what’s permitted)?

• What has been the beneficiary’s history of requests for the past few years? Would 
approving/denying this request be consistent with past decisions?

• Is the request a one-off or part of a larger plan? If part of a larger plan, what additional 
requests are anticipated? What would the collective impact of the requests be on the 
trust’s assets?
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• What other requests are anticipated from the beneficiary during the coming year? Beyond 
the coming year? How does this request potentially impact decisions that will have to be 
made in the future?

• What’s the impact on other beneficiaries if this request is granted?

• Is the trustee required to consider the beneficiary’s resources outside of the trust? If so 
what are the beneficiary’s income, expenses, and assets?

• Is this a situation in which (if the trust document allows it) it may be better for the 
beneficiary to receive a loan from the trust rather than a distribution? For example, 
trustees sometimes make payments for a beneficiaries’ residence as a loan, to be repaid 
the way a conventional mortgage would, rather than a distribution. It could also make 
sense to structure a disbursal as part-distribution and part-loan, so that the beneficiary 
has some “skin in the game.”

Now the trustee is ready to make a decision. Once made, communicate what’s been decided and the 
reasoning behind it to the beneficiary. Be transparent. Answer the beneficiary’s questions. Address the 
beneficiary’s concerns. If the request has been denied and the beneficiary is disappointed, offer to spend 
time brainstorming alternate ways of reaching the beneficiary’s goals.

The last step is to document in writing the process and analysis that led to the decision. This will be a 
useful aid for analyzing future requests and an invaluable resource for future trustees, and it provides an 
important record should the decision be challenged, either in the “court of family opinion,” or in a court of 
law.

ABOUT ENHANCEMENT

Many trusts are drafted when beneficiaries are young, maybe not even born yet. The nightmare to be 
protected against might look something like this:

A soon to be 21-year-old had been orphaned at a very young age, his parents killed in a tragic car 
accident. Growing up, many of his expenses are paid from a trust holding substantial life-insurance 
proceeds. Upon turning 21, the trust will come to an end and he will receive a considerable sum. Might 
this approaching event add firmness and a real sense of future to his perspective? In this case, no, for 
he happens to be immature, showing little inclination to plan beyond his payday. He tries to game the 
system by creatively plotting to secure an early distribution to keep his “friends” around. Within a year 
following his 21st birthday, the money is gone, and so are the friends.

Or, on the positive side:

A recent college grad asks for help drafting her first business plan. The conversation includes how the 
trust might support her dream and what would be required of her to receive financial backing. She does 
her homework and concludes that the idea is not sound. She goes back to the drawing board to start 
over again.

At the same time, it’s not uncommon that the parents of “baby boomers” in their sixties are going strong 
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in their eighties. So to think of newly-minted beneficiaries as strictly as children or emerging adults may 
be a disservice to beneficiaries who are further along in life. For example, does it make sense to bypass 
a spouse of thirty years in the chain of inheritance? Or to fail to include language permitting a beneficiary 
to seek funds to support a favorite philanthropic endeavor?

When performing the distributive function, we suggest that a trustee keep in mind that “enhance” 
depends on facts and circumstances, including the stage of the beneficiary’s life. While this may seem 
obvious, a woman in her forties had this to say to one of the authors:

“My life is successful by almost any measure. I am a tenured professor at an Ivy League university. I 
have a wonderful husband and children. I sit on several non-profit boards and currently chair my family’s 
foundation. The only place that I am treated like a child is when I visit my trustee. I have come to terms 
with this, but what concerns me is that my children will have to go through the same thing.”

Think back to Susan’s story that began this chapter. Was the trustee’s approach more “partner” than 
“parental” because Susan was middle-aged rather than just starting out in life? When we use this story 
as the basis for an exercise with groups of trustees, the age that we assign to Susan does seem to make 
a difference.

TrustWorthy contains many examples of what enhancing the life of adult beneficiaries looks like. For 
example, in “We All Felt Like Godparents,” thoughtful analysis leads to a decision to release funds for in 
vitro fertilization where trust language permits distribution for medical expenses only. In “Does Anybody 
Really Need a Helicopter,” a request that on its face seems like a slam-dunk “no” leads to an affirmative 
decision for an executive whose business travels take him to remote, dangerous corners of the world. 
And in “For the Love of Siblings,” a trustee takes the initiative to reunite aging brother and sister in an 
assisted living facility.
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CHAPTER 7: WORKING WITH ADDICTIONS

In the prior chapters in this part of the guide, we have focused on building great relationships, particularly 
between the trustee and the beneficiary. Doing so involves some “internal work” as well as the “external” 
work of preparing for and holding meaningful meetings and productively discussing distributions. This 
work cuts across almost all trustee-beneficiary relationships and applies pretty much universally to 
trustscapes of all shapes and sizes.

In the next three chapters, we focus on more specific matters that arise within or affect these relationships, 
specifically, addiction, marriage, and transitions in the trustscape. These topics will not be the subject 
of each and every interaction between trustees and beneficiaries. But they will likely play a part, and a 
powerful part, in almost every trustscape at one time or another.

Helping a family member with an addiction is an incredibly difficult task. It is made all the more so when 
that individual has access to funds in a trust—funds that may be used to fuel the addiction even over 
loved ones’ and trustees’ concerns and objections.

Because of the specialized nature of addiction treatment and its intersection with trusts, we decided to 
structure this chapter as an interview with Bill Messinger, who has spent decades dealing with this topic, 
both as a member of a family with wealth and as a professional adviser to families. Besides being an 
attorney, Bill is a licensed alcohol and drug counselor. Bill’s practice focuses on helping clients identify 
and implement winning strategies to combat alcohol and drug abuse in their families, family businesses, 
and beneficiaries. Interested readers can find much more on Bill’s approach to managing addiction in the 
context of trusts at his site: www.billmessinger.com.

Family Trusts: “Bill, in your years of working with families and trustees, what are some of the major 
pitfalls you’ve seen them fall into when it comes to addiction management?”

Bill Messinger: “The first and biggest problem is with the treatment model most people use in 
dealing with addiction. They allow the alcoholic or addict to pick the treatment program and manage 
his or her recovery program. While the intention in doing so is kind-hearted, it is, unfortunately, 
often a recipe for failure and relapse. Also, when it comes to trusts, the language in trusts and other 
governance documents is usually ineffective in dealing with addiction, even when the trustee has 
broad discretionary authority. Finally, trustees and professionals advising families often lack training 
and understanding regarding addiction.”

FT: “It sounds like a basic problem is the lack of understanding of effective treatment. So what 
works?”

BM: “The key is to apply leverage to encourage treatment compliance. The basis for this approach 
is the highly successful treatment programs for pilots and physicians. I will tell you a short story. My 
interest in developing and using the concept of leverage for trusts and families dealing with addiction 
began when I saw this headline in the Hazelden Voice in 1998: ‘Airline Pilots Soar to Success in
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Recovery.’ It turned out that 92 percent of airline pilots in the Hazelden program were 100 percent 
abstinent for two years. I did some digging and I found out that doctors also had very high recovery 
rates—almost 80 percent over five years. It turned out that addiction is the only field of medicine 
where physicians are treated differently than the rest of the population! Since that time, it has become 
clear to me that replicating the pilot-physician model for inclusion in trusts and other governance 
documents is by far the most effective way to combat substance use disorders.”

FT: “Everyone has heard about high-profile cases of addiction in celebrities or high-profile families 
with wealth. Are the horror stories the norm? Can you say a bit about the context for addiction in 
families with wealth?”

BM: “Alcoholism, drug dependence, other addictions, and significant mental health disorders 
are statistically probable and will occur in affluent families at an estimated minimum rate of 20 
percent—often much higher. These disorders will undermine the best family mission statements 
and succession plans and result in the loss of both financial wealth and family cohesion. Addicts 
and alcoholics are people with an illness. They need educated, active family members to help them 
find effective treatment and encourage them to engage in post-treatment recovery activities, just like 
relatives who are sick with other chronic, life-threatening diseases.”

FT: “Why do you stress the concept of ‘leverage’?”

BM: “Because without it usually nothing changes. When a doctor is addicted, the state medical board 
will use his or her license as leverage: comply with a treatment plan or you can’t practice medicine! 
It is all well and good to discuss highly successful recovery programs, systems transformation, 
and clinically appropriate and respectful treatment to improve outcomes. But, first, a family must 
first overcome a basic problem: how do we get the addict to enter treatment and remain active in a 
post-treatment program? Without applying leverage, most addicts will continue to drink, use drugs, 
and continue other addictive behavior because their money and other resources buffer them from 
the consequences of their addiction. Unfortunately, I know people in these situations who stop only 
when they are institutionalized or dead.”

FT: “Does using leverage mean cutting someone off?”

BM: “It may mean cutting them off from all funds except for funds to be used for treatment and 
support, as directed by a licensed counselor. Leverage never means cutting someone off from 
support or from contact. As painful as it may be, it is important for a family to remain engaged with 
an addict.”

FT: “How would you recommend families approach the challenge of making their trusts secure in 
the face of addiction?”

BM: “First, I would say don’t wait: it is not necessary to wait until someone is deeply addicted before 
taking action. In fact, it may be nearly impossible to help once an addiction has become deeply 
ingrained. Second, I do think it is important to include specific provisions regarding addiction in
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planning documents or to reform trusts in order to include such provisions. Third, families should 
use experts to evaluate members with a problem and make objective recommendations. Fourth, 
use requests for funds as an opportunity to learn about the problem, evaluate the beneficiary, and 
start to put in place a recommended plan. Fifth, be mindful of the court of family opinion as well as 
the court of law. Dealing with addiction or potential addiction is not a quick fix. It is not just a matter 
of hiring the right lawyer. It is a process that will eventually involve multiple family members and 
external experts. But if pursued as a process, it really can work.”

FT: “You emphasize the role of experts. Families are often hesitant to invite in outsiders, even 
experts, especially around something as sensitive as addiction. What would you say to them?”

BM: “First I would remind family members that addiction is a chronic disease, not a personal failure. 
It requires a medical perspective to treat it effectively. Also, treating addiction is not a matter of 28 
days and you’re done. My experience is that it is more likely a two- to five-year process of recovery. 
Most lawyers, trustees, and family members do not have the time or the skills to help a family 
member with addiction navigate that process. It usually doesn’t happen without the support of a 
trained, respectful professional.”

FT: “What would a treatment approach based on the wise use of trusts look like?”

BM: “There are a couple of tracks to such an approach. First is the leverage track. On this track, it 
is important to have explicit leverage: expectations that are set out in governing documents such 
as trusts. That language may, for instance, require specific testing and treatment activities. [For 
examples of such language, see Appendix 2.] To get it into documents may require decanting or 
reforming those trusts. At the same time, non-explicit leverage is also important: I mean the sort of 
‘soft’ leverage that can come from personal conversations, expressions of concern, and demands 
for change. The second track is recovery management. Here, the involvement of an expert case 
manager is crucial, to identify treatment options and set clear guideposts and expectations for the 
family and the member with the disease. This process requires clear communication among all the 
parties. It can also help to have a signed contract between the family members with the addiction 
and the rest of the family—just as doctors with addiction have to sign with their medical board. Such 
communication and clear delineation of expectations, as well as the involvement of an expert case 
manager, help take pressure off the trustees as well as other family members.”

FT: “Is there language that you recommend families use as ‘explicit leverage’? Is it enough to give 
trustees absolute discretion in making distributions?”

BM: “I don’t think relying on absolute discretion is enough. The reality is that most trustees don’t 
have the time or expertise to identify addiction problems in beneficiaries, so they may unwittingly 
go along with harmful requests. Also, just saying ‘no’ is really not sufficient, especially in the face of 
an insistent (and perhaps legally armed) beneficiary. That is why I recommend specific language 
to support that leverage. For example, give trustees the discretion to withhold distributions when 
beneficiaries exhibit addictive, compulsive, or destructive behaviors, mental health conditions, or
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any combination thereof. Give the trustee the power to withhold funds until the beneficiary is in 
treatment and to spend funds on treatment and licensed expert oversight of the process. Very 
importantly, the leverage language should also require the beneficiary to comply fully with treatment 
recommendations and to sign releases allowing the trustee to review treatment plans and speak 
with counseling staff. Finally, the documents should specify that the trustee (not the addict) has the 
power to select a reliable drug testing service and to withhold distributions if the beneficiary fails to 
comply with the recommended testing regimen.”

FT: “Are there any examples of specific language that you’ve found helpful in trusts?”

BM: “Yes, for example, here’s a case where the grantor wanted to give the trustee the direction to 
withhold distributions specifically in the case of addiction:

Notwithstanding the foregoing, the trustee, in his/her sole discretion, shall withhold 
distributions of assets, income, or other withdrawals from any beneficiary who has an active 
drug and or alcohol dependency. Such assets, income, or withdrawals shall be retained and 
held by the trustee until such time as the trustee determines, in his or her sole discretion, that 
the beneficiary is in recovery from such drug and or alcohol dependency.

A second example description for the ‘trigger’ for withholding distributions is somewhat broader:

If at any time a Beneficiary eligible to receive net income or principal distributions, in the 
sole judgment of the Trustees, is deemed to be incapable of properly managing his or her 
financial affairs, or should the Trustees become reasonably concerned regarding the moral 
conduct or affairs of any Beneficiary hereunder to such a degree as to be concerned for such 
Beneficiary’s health or welfare, or should any Beneficiary be convicted of a crime, or be the 
subject of a criminal investigation…

And here is a third case, in which the grantor expresses very general wishes for the beneficiaries’ 
well-being:

It is my wish that my Independent Trustees consider (my child’s) mental and physical condition 
and (my child’s) best interests before making such distribution.

Readers can find much more extensive sample language for inclusion in trusts on my web site [and 
in Appendix 2 of this guide]. Naturally, the exact language will depend on the values of the grantor 
and the dynamics of the family. I would add that this language can be used not only in trusts but also 
in such shared entities as family limited partnerships or limited liability companies.”

FT: “What about once a family member has entered treatment or has graduated from a program? 
Are there specific provisions that are helpful to have in place then?”

BM: “Absolutely. Again, treatment and recovery are not a matter of a few weeks or even months. 
Generally, it takes a minimum of two years for the brain to stabilize and for a person with an addiction 
to learn new habits. The trustee should have the power to require testing during this period and to
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withhold funds—except for treatment—if the beneficiary does not comply. Also, the trustee should 
be careful to identify the start of ‘recovery’ as when the beneficiary truly returns to a normal living 
arrangement, not when he or she is in the protective environment of a halfway house or inpatient 
facility. Sometimes addicted beneficiaries will threaten their spouses with loss of funds if they report 
their addiction, so the trustee should have the power to get funds to an addicted beneficiary’s 
spouse or children despite the addicted beneficiary’s objections. Naturally, during the period that 
the trustee has suspended distributions, the beneficiary should lose any power to remove or replace 
the trustee or act as a trustee. Finally, the trustee and the experts the trustee hires should have no 
liability for the actions or welfare of the beneficiary; this provision should protect the trustee and 
others involved from any threats by the beneficiary.”

FT: “Bill, your perspective is so helpful. Do you have any final thought to share with our readers?”

BM: “Most simply, be persistent and proactive. I hope that I’ve encouraged trustees, family members, 
and their advisers to take a proactive approach in addressing substance use. Success is possible. 
In cases where addiction is not currently present in families my additional hope is that these 
thoughts will provide an impetus for families to adopt measures to effectively address dysfunctions 
in future generations. For far too long, beneficiaries have been suffering unnecessarily, some dying 
preventable deaths, to our sorrow.”

Again, for sample language that Bill suggests using in trusts and similar instruments, please see 
Appendix 2.

Addiction may seem to be a specialized topic but this entire book is about using trusts to enhance the 
lives of beneficiaries, and the great danger that trusts pose is the danger of “distribution addiction,” 
that is, addiction to monthly or quarterly support payments that sap the beneficiary’s sense of purpose 
and striving. Seen in this light, the work of every trust creator, trustee, and beneficiary should be the 
avoidance of addiction. The key to doing so is to breathe life into these relationships—to give all parties 
a voice and a sense of dignity—so that addiction to financial distributions never usurps the beneficiary’s 
own sense of purpose.
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CHAPTER 8: TRUSTS AND MARRIAGE

As Freud observed long ago (and many songwriters remind us to this day), some of the greatest 
challenges people face involve love and money. When trusts intersect with plans for marriage (or 
remarriage), these challenges come together into one. It is no surprise that the intersection of trusts and 
marriage is one of the trickiest points to navigate in the trustscape.

Marriage is something that changes and evolves throughout an individual’s and a family’s life. So we 
will take up this topic from several different angles. (And by “marriage” here we mean to include any 
committed, long-term relationship.) First, we will consider how to manage the place of trusts as you 
enter into marriage. Then, we will turn to how couples can discuss trusts in their marriage, and more 
specifically to the question of when and how to tell beneficiaries about the existence of a trust. Finally, 
we will look at the thorny topic of trusts in a second marriage or beyond. Throughout, we will also be 
cognizant of the part that fiscal inequality between partners—especially when the woman has more 
wealth than the man—plays in managing the place of trusts in a relationship.

PRENUPTIALS

Prenups are typically objects of dread to all involved. They evoke images of overly protective parents, 
infantilized children, gold-digging fiancés, a black mark on a new relationship, mistrust where there 
should be love, and suspicion where there should be hope—in short, a whole panoply of fears.

It does not have to be so. As we describe more fully in The Cycle of the Gift, thought and care can turn 
the prenup process from a nightmare into a ritual of welcome, part of the creation of the new couple and 
the new family. We will summarize the ways to do so below. But, first, it is crucial to recognize that trusts 
can play a large part in making that process positive, rather than adding to its negativity.

The reason is that if the trusts are structured correctly, the trust assets may not be part of the to-be-
formed “marital estate” belonging to the new couple. In many states and countries, the trust assets 
would simply be “off the table” with regard to a possible divorce or dissolution, and so would not have to 
be the subject of negotiation in the prenup process.1 They must be disclosed, both for the integrity of that 
process and, more importantly, for the education of the beneficiary and his or her potential life partner. 
But disclosure does not equal access, much less distribution. The trust assets are part of the landscape 
for the new family, but not part of the ground that belongs to them or that they might one day have to 
divide.

The presence of trusts prior to the prenup process can, as a result, provide the marrying couple some 
relief. We have heard many beneficiaries say that they felt relieved that their parents had put assets 
into trust, since it removed any decision about those assets from their—the young family members’—
hands. As one fiancée said, “I didn’t feel like I was telling my boyfriend that I didn’t want him to have this 

1. The treatment of irrevocable trusts in divorce is a constantly changing field and it requires careful legal consideration. Within 
the United States, some states have moved to make trusts even more resistant to division as marital property, while other states 
have moved in the opposite directions. The case is the same on the international scene. For insight into the situation in your 
jurisdiction, please seek competent legal advice.



 41  •  Chapter 8: Trusts and Marriage 

property. I was able to say that the decision was made long before he came along.” Likewise, a fiancé 
once told us, “I was glad to learn that her assets were in trust. That was her dad and mom’s gift to her. It 
had nothing to do with me. She and I could then make our life together and I could make my gift to her 
myself.” It also helps to frame the use of trusts in terms of the family’s values and history rather than as 
part of a plan to protect against this or that spouse. For example, some families have explained, “This is 
simply what our family does: it’s not about you.” Or similarly, “Our family wealth (or business) is a family 
asset that affects many different people and is part of our legacy. That’s why we put these assets into 
trust.”

These examples also show how often trusts are part of the larger dynamic of fiscal inequality. Fiscal 
inequality in a marriage is a big topic, which goes beyond the scope of this chapter. It is also a topic that 
is becoming more and more common, as parents make lifetime gifts to their children and as women, in 
particular, find themselves in possession of more and more wealth. The key to managing such inequality 
is empathy for the other party and for oneself. Recognizing the challenge that inequality poses within a 
relationship, for both parties, is the start to their managing that inequality. From that empathy flows the 
ability to communicate and to talk about what the difference means for each of them. Such differences 
become much more manageable when each party is clear about his or her own feelings and has put 
those feelings “on the table.”

As mentioned earlier, communication is also crucial for managing the prenup process as a whole, with 
or without the presence of trusts. Condensed to its simplest form, that communication process involves 
some or all of these steps:

1. As a family, getting clear which—if any—assets each child brings to the marriage (that is, 
which assets are not already disposed via trusts).

2. As parents of a marrying adult child, clarifying what your feelings are about a prenup and 
what motivates your feelings (this is particularly important if Dad and Mom perhaps differ 
with each other about the topic).

3. As parents, deciding whether you are willing to leave the decision about a prenup in the 
hands of your child.

4. As a fiancé or fiancée, clarifying what your feelings are about a prenup and what motivates 
those feelings.

5. Between parents and child, communicating your feelings clearly with the goal of 
understanding and empathizing with each other.

6. Between fiancé and fiancée, communicating your feelings clearly with the goal of 
understanding and empathizing with each other.

7. Based on these steps in communication, deciding on how the prenup process can best 
support the formation of the new marriage.

As with any process of communication, some people are more adept at it than others. In particular, it 
may be challenging for marriage & family lawyers who look at the prenup process through an adversarial 
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lens to help family members use the pre-nup process in a positive way. In such situations we have seen 
families make good use of “translators”: people with expertise in trusts and family dynamics who have 
been able to help the family clarify their positive intent and then “translate” that intent to both sets of 
marriage & family lawyers. This “translation” can save a great deal in hurt feelings, anxiety, and legal 
fees.

The prenup process is never easy, but if pursued with goodwill, it can produce much better results than 
bottling up the anxiety and then posing the demand for a prenup shortly before the nuptials. Indeed, 
when motivated by positive purpose (rather than as an expression of fear), the prenup process can 
serve as part of “onboarding” of the new spouse into the family rather than seem to be a locked door 
or sign of suspicion at the beginning of the marriage. Again, our main point here is that the presence of 
trusts—far from making the matter more difficult—can actually ease the process and help put the focus 
less on property and more on the happy couple and their new marriage.

WITHIN MARRIAGE

There are many ways that trusts can impact an established marriage. For example, couples, one or 
both of whom are beneficiaries of family trusts, may revisit the question of how much or how little to 
integrate those trusts into their marriage. This work amounts to revisiting and perhaps renegotiating the 
prenup process in the context of an established marriage. Also, couples who are setting up their own 
family trusts need to decide how much of their property to put in trust, for whom, and under what terms 
of distribution. Even more basically, they need to decide how to decide these matters: will both of them 
have an equal say, or will the spouse who has created the wealth take the lead? In the heat of creating 
wealth and raising children, many couples “default” to the latter approach, leaving the wealth-creating 
spouse (often, but not always, the husband) to work out the “legal details” with little input from the other 
spouse. If that happens, they may want to revisit those details in later years, when they have more time 
and experience to reflect on their prior choices.

For the sake of brevity, we focus here on the challenge that married couples typically struggle with most 
when it comes to trusts that they have established during their marriage: the question of what to tell their 
growing children about the trusts and when to tell it.

This, too, is a topic that we take up more fully in The Cycle of the Gift. Here, we condense the material to 
its essence, while adding considerations specific to trusts as distinct from family wealth more generally.

To answer this question, we recommend that couples take the approach first recommended by our 
friend and colleague Charles Collier, former senior philanthropic adviser at Harvard University (and also 
described in Chapter 7 in the section on trust creators). Charlie called this approach the “three-step 
process.” It has helped countless couples navigate difficult decisions; it amounts to the following:

1. First, each member of the couple should clarify what he or she wants to communicate; 
what are the goals, from his or her perspective, of the communication; and how he or she 
feels about communicating with his or her children about the trust.

2. Second, with this individual clarity in mind, the two members of the couple should share 
their thoughts with each other, with a goal first not of “winning over” the other but rather of 
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listening, learning, understanding the other’s point of view, and empathizing with the other 
partner.

3. Third, only when the couple has fully explored step 2 should they move on to deciding, as 
a couple, what they want to communicate to their children, when, and how.

Typically, we see couples skip steps 1 and 2 and try to move directly to step 3, especially by trying to 
answer the “when” and “how” questions. That is why those questions often feel so insuperable: because 
the members of the couple may not know their own hearts, much less what’s going on in the other’s 
heart and mind. In contrast, if a couple devotes time and energy to steps 1 and 2, step 3 moves relatively 
quickly and smoothly.

Of course, there are at least two sides to every communication. The parents are one side. Children 
are the other. And sometimes parents have good reasons for doubting their children’s ability to hear, 
understand, and integrate, in a healthy way, information about family trusts. The concerns about trusts’ 
demotivating children’s work ethic are real.

The answer to such concerns, which are very common, is to seek to understand each child as an 
individual. Some children are almost naturally responsible and self-directed: they may be able to 
understand and integrate information about trusts in a healthy fashion even when they are in their late 
teens. Other children may find it difficult to integrate such information even in their late 20s or 30s. Most 
children are probably somewhere in between.

Parents often take one of two approaches to this situation. The first is secrecy. They withhold information 
about the trusts as long as possible, perhaps even long after their adult children are legally entitled to 
receive this information. Or parents establish their trusts in jurisdictions that do not require notifying adult 
beneficiaries of the trust’s existence. As tempting as it is, we have rarely seen this approach work out 
well. It creates a large opportunity cost: the time spent keeping things secret could have been used to 
educate the beneficiary in the ways that we discuss elsewhere in this book. It also almost always breeds 
resentment. The truth will come out at some point. The adult beneficiary will then tally up all the ways 
that knowing the truth earlier could have influenced his or her life choices. Whether or not his or her 
retrospective assessment is accurate, the resentment at being treated like an irresponsible child will be 
real and damaging.

The other customary approach is to punt the entire discussion and place it in the hands of an “expert,” 
usually an officer of the institutional trustee (if there is one) or the professional trustee (such as an 
attorney). This occasion usually comes out of the blue for the beneficiary, creating anxiety, which is hardly 
a good foundation for learning. The discussion also tends to be technical and one-sided. Beneficiaries 
often leave such meetings feeling bewildered and even ashamed. The result may be that the entire 
subject is dropped for years or decades more. That may be the result that some parents wish for, but, 
again, it sets up a dynamic that usually ends in poorly educated, poorly prepared beneficiaries. As the 
old adage says, “Failure to prepare is preparing to fail.” With this poor “preparation,” it should be no 
surprise that so many beneficiaries do not succeed to manage their trusts well.

Instead, as we described in Chapter 7, we recommend tailoring the communication to beneficiaries 
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based on who those beneficiaries are. Sometimes that process may involve the step of having a third 
party actually interview each adult beneficiary to learn what his or her level of knowledge is, how 
prepared each person is to learn about the trust, and what questions he or she has about the topic. Such 
interviews can be a great way to prepare beneficiaries to get the most out of the process as well as to 
prepare parents and their advisers to teach beneficiaries most effectively. These interviews can also 
help parents decide whether to share information with their children as a group or as individuals, with 
their spouses (if the children are married) or without.

Whatever the communication process ends up looking like for you—whether it is as simple as a few one-
on-one conversations or as involved as the series of interviews and planning sketched out above—we 
return to this fundamental principle: seek to understand. If you use each interaction with your children as 
a chance to learn about who they are, what they know, what they would like to know, and how well they 
are likely to integrate that knowledge, then the “what,” the “when,” and the “how” of your communication 
will likely flow quite naturally.2

SECOND MARRIAGES AND BEYOND

There is nothing as complex in family life as blended families, whether that blending comes about after 
the death of a prior spouse or through divorce. The presence of trusts within the family adds complexity 
upon this complexity. Managing the dynamics of trusts and remarriage requires great delicacy, patience, 
and empathy by and for all parties.

There are many permutations that this complexity can take. One, for example, is when a spouse dies 
after setting up a “marital trust” for his or her surviving spouse, and then that surviving spouse remarries. 
This situation bears some resemblance to the situation of young people marrying for the first time with 
family trusts in the background. It can cause some anxiety in the remarrying spouse and his or her new 
companion. But it can also be a source of relief: the marital trust established by the deceased spouse 
likely has clear terms about distribution and use of the assets. It is probably “off the table” in the new 
marriage. This status may help the new couple create their own economic world, with as few feelings of 
guilt or resentment about the deceased spouse’s role in their economic life as possible.

Marital trusts also play a role in perhaps the most common and most difficult situation involving trusts 
and remarriage: when a person with children remarries and creates a marital trust for his or her new 
spouse. The situation is made all the more challenging if the new spouse is much younger than the trust 
creator. Sometimes that new spouse and the children from the prior marriage may even be close to the 
same ages.

In such cases, it is natural for the children from the first marriage to wonder about the new spouse’s 
motives: is he or she just marrying Mom or Dad for the money? It is also natural for the children from the 
first marriage to worry about the consequences for themselves and their children: Will the wealth outlive 
the new spouse? Will there be anything left for us? Will we have to wait all our lives? These are not 
particularly noble concerns, but they are common ones.

2. In addition to Cycle of the Gift, there are many other good discussions of best practices in communicating with children about 
wealth. When it comes to young children, a particularly insightful treatment is Mommy, Are We Rich? by Suzen Peterfriend and 
Barbara Hauser (Mesatop Press, 2001).
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Again, these are situations of great complexity, and simple answers would not do them justice. However, 
in working with many families, we have observed one rule: it is generally much better to address these 
matters while you are alive than to leave them to be hashed out between your adult children and your 
second wife or husband after you are dead.

The reason is simple: while you are alive, you and your new spouse can formulate your reasons for 
establishing the marital trust and communicate those reasons to all interested parties. Children from 
a prior marriage may be pleased for you, or they may be resentful and angry. That is their choice. But 
at least they will be informed. They will know your thoughts and feelings. There will be no room for 
complaining later about what Dad or Mom “would have wanted” or “really thought.”

The three-step process of communication described earlier is the same one that we recommend spouses 
in a second marriage use to clarify their thoughts and feelings about communicating about trusts with 
children from prior marriages. This process would also cover thinking about whether you want to leave 
assets in trust for children from your spouse’s prior marriage, which sometimes happens in second 
marriages where there is considerable fiscal inequality between the partners. Whatever you decide in 
such situations, the key is that you and your spouse clarify your own individual thoughts (step 1), share 
those thoughts honestly with each other (step 2), and then decide what you are going to do or say (step 
3).

This process is much easier said than done. It may be important, for example, to incorporate a values-
clarification exercise as part of steps 1 and 2. Such an exercise would allow the two spouses to clarify 
what matters most to each of one of them and what values they hold in common. Recognition of their 
differences and their common ground would then provide a firmer basis for thinking through actions and 
communication.

This entire process will take time, especially if there is lingering anger and resentment within the family 
due to earlier conflict or divorce. The situation is particularly difficult if you fear that communicating 
your wishes regarding your new spouse to your adult children will cause them to “hold hostage” your 
relationship with your grandchildren. This is a terrible situation for a grandparent to be in. In such cases, 
it is all the more important to talk through the situation with your new spouse, so that you both are clear 
about the pros and cons of different approaches, the benefits, and the likely costs. Sometimes one must 
let the proverbial chips fall where they may, but only when they must. If that is the case, it is crucial that 
the couple be clear about that course of action and that they agree on the reasons for proceeding—or for 
not proceeding—with communication.

Again, love (and especially parental love) often brings us our greatest joys and greatest pains, and 
money can serve to intensify both. There are no easy answers for navigating the role of trusts within 
a marriage. However, we have found that when couples, young or old, take the time to understand 
themselves, each other, and their children, the steps that they take, even if sometimes painful, generally 
produce a more positive result.
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CHAPTER 9: TRANSITIONS

SOLOMON’S RING

There is a story told of King Solomon, who was known for his wisdom. Solomon wanted to test the 
ingenuity of his chief adviser, his grand vizier. Solomon had a birthday approaching in a few months, so 
he called his vizier to him and said, “This year I want you to find me an especially rare and wonderful 
present: something that can make a happy man sad and a sad man happy.”

For weeks the vizier racked his brain as to what to give his master. But while he could find plenty of 
things to make a happy man sad, and even a few things that might make a sad man happy, he could 
find nothing to do both. At last as the big day approached, the vizier found himself wandering miserably 
through the Great Bazaar. His eye then fell upon an item in the corner of a merchant’s humble stall. After 
examining it for a moment, he knew that he had found his prize.

On his birthday, assuming that the grand vizier had failed, Solomon asked him to step forward with his 
gift. The vizier did so and placed a simple silver ring in his master’s palm. Solomon was surprised. “What 
is this?” he demanded.

“Master, read what it is inscribed upon it,” quietly replied the vizier.

Inscribed on the outside of the ring were the words “This Too Shall Pass.”

“Remember it, O Wise One,” said the vizier to his master, “in your moments of happiness and in your 
moments of sadness.” Solomon smiled and knew that his adviser was at least as wise as he.

THIS TOO SHALL PASS

It is a saying worth remembering by trustees, beneficiaries, and anyone else dealing with family trusts, in 
those many moments of difficulty and frustration as well as the splendid moments of well-being. Nothing 
good or bad lasts.

For family trusts, there are many possible transition points:

• The trust’s modification or “decanting” (explained below).

• The change of trustee.

• The change of beneficiary.

• The termination of a trust by the terms of the trust agreement.

• The termination of a trust by operation of law.

Sometimes these transitions are within the control of the interested parties. Sometimes they are not. But 
even in cases out of our control, we can plan for the possibility. There is another old saying: “Look to the 
end.” Even if we cannot predict the end, and even if we will not be present at the end, thinking about the 
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possible ends or outcomes can help guide our choices and actions today. For the one thing we know is 
that this too—the present state—shall pass.

CHANGING THE TRUST

Most family trusts are irrevocable, meaning that once established they cannot be changed significantly, 
especially when it comes to their distributive provisions. But as Solomon recognized, nothing on this earth 
is truly unchangeable, and a number of ways have arisen to make changes to supposedly irrevocable 
trusts.

We are not going to go in depth into these strategies. Their availability and form vary from state to 
state, depending on state law. The main strategies for making changes to irrevocable trusts include the 
following:

• Judicial settlement agreements.

• Judicial modifications.

• Decanting.

Judicial settlement agreements are perhaps the least burdensome way to change an irrevocable trust. In 
such an agreement, the trustee and all the beneficiaries—sometimes including representatives (usually 
appointed by the court) of minor beneficiaries—come together to agree to change the trust in some 
significant way. Such changes may include moving the distributive policy from an “income” distribution to 
a “unitrust” distribution (that is, a fixed percentage every year). Or the parties may agree to a particular 
interpretation of the distributive language around health or education or the like. Generally, a judicial 
settlement agreement cannot create or do away with beneficial interests, though such an agreement 
may be able to bring about the early termination of the trust. Again, state law and the circumstances 
dictate. As the name implies, a judicial settlement agreement must be blessed by a court, though it does 
not have to be prosecuted as a trial, which means it is much less expensive to obtain than a judicial 
modification.

A judicial modification or reformation, in contrast, requires filing a complaint and asking a court to 
investigate the request and render a decision. Before the advent of judicial settlement agreements, in 
many states this was the only way to make changes to an irrevocable trust. If such a process is required, 
the court will require all parties to be represented, including minor or unascertained beneficiaries. 
Depending on the complexity of situation and the court’s docket, the process may also take a long time. 
Multiparty representation plus time equals significant lawyers’ fees. Nor is a judge guaranteed to agree 
with whatever change the parties are asking for, even if all the adult parties have agreed to the change. 
After all, if the trust creator is dead and gone, the court may be very much inclined to leave matters in the 
form in which the trust creator created them—even if a change would seem to make all the sense in the 
world. The law is not known for its logic.

In the face of such constraints, trust attorneys and some states have in recent years devised a new 
strategy for changing supposedly unchangeable trusts: decanting. As the name implies, decanting 
involves “pouring” the assets of one trust into another. Usually, this pouring also involves moving the 
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situs or the legal home of the trust from one state to another. This change may be desired because 
the new “home” allows for different treatment of the trust, such as not requiring as much notification 
of beneficiaries or more liberal delegation of trustee duties. In any event, decanting may allow for 
significant changes to the form of the trust, including the addition of a trust protector provision, changes 
to the administration of the trust, and division of trustee duties. Generally, it is not possible to make 
significant changes to beneficial interests. Decanting usually requires an agreement among trustees and 
beneficiaries and/or a court’s blessing to move forward.

Whatever path one chooses in order to make changes to irrevocable trusts, it is crucial to involve all 
the stakeholders. A family trust by its nature lasts a long time, and people’s opinions and attitudes may 
change over that time. Someone who was not properly informed of a change—even a positive one—
years later may be offended or worse by being left out of the process. Given the possible expense and 
the possible disruptions to family relationships (not to mention the possible liability for the trustee), such 
changes should be approached with great care.

CHANGING THE PLAYERS

Individual trustees and beneficiaries get old, sometimes become disabled, and always eventually die. 
Even institutional trustees may be swallowed up by other institutions; their personnel also retire or 
otherwise leave the scene.

What are thoughtful denizens of the trustscape to do in the face of these many possible changes? For 
trustees, we recommend that one of your primary duties is to prepare for your successor. This is a job 
that does not start when you are beginning to think of stepping down but rather when you first accept 
office. This preparation includes:

• Keeping clear and orderly records so that another trustee could, if need be, quickly come 
to understand the trust and the trustscape.

• Documenting your major decisions around administration, investments, and distributions 
so that a successor trustee could readily understand your thinking and your strategies.

• Encouraging the beneficiary to become a true partner in managing his or her trust, so that 
the beneficiary can apply those skills no matter who the trustee is.

• If you have the power to name your successor, keeping in mind possible candidates 
who could, at a moment’s notice, undertake the duties well and making sure that the 
beneficiary understands your power and is comfortable with your possible successors.

• If the beneficiary has the power to name your replacement, introducing the beneficiary to 
possible candidates for replacement and, when the time is right, guiding the beneficiary 
through a process of interviewing, getting to know, and selecting successor trustees.

• Ideally, serving side by side with a successor trustee so that you can transition tasks 
and knowledge in a thoughtful manner and help the beneficiary and new trustee go 
through the process that we describe in earlier chapters for establishing a firm and lasting 
relationship.
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A beneficiary generally ceases to be a beneficiary only when he or she dies or when the trust terminates.

Another way to manage long-term change in a trustscape is for the trustee or a similarly responsible 
party to commission a 10-year review of the trustscape. Such a process may include reviewing who is 
serving as trustee and who are the primary beneficiaries; which trusts are active and funded; how much 
they are paying out or are planned to pay out in the next 10 years; which trusts are likely to terminate in 
the next 10 years; how much the trusts are costing in fees to investment advisers, trustees, and other 
parties; what succession would look like should a current trustee die or be forced to step down; what 
succession would look like should a current beneficiary or even an entire class of beneficiaries pass 
away; and where, to the best of anyone’s ability to predict, potential problem spots are. This review can 
be part of a larger Family Trust Review, as we describe in Appendix 5.

When a trustee or beneficiary (and, one could add, trust protector or trust adviser) leaves the trustscape, 
this transition marks an important stage in the life of the trust and the system. As such, it is important 
to give these transitions the benefit of ritual. This ritual need not be complicated or involved. It may be 
something as simple as a celebratory dinner, a thank-you gift and letter of appreciation, or some sort of 
activity that embodies that proverbial “passing of the torch.” As with any ritual (as we describe in The 
Cycle of the Gift), the elements here are threefold: first, a stepping back from the day-to-day business 
of life and the trustscape; second, a moment of reflection and learning and particularly appreciation 
and gratitude; and, third, a return to the everyday, armed with the learning and good feelings captured 
in the center of the ritual. Giving time and attention to such rituals is a key way to keep the trustscape 
energized and alive through its long life.

COMING TO AN END

In the past, most trusts had a lifespan that was limited by the so-called “rule against perpetuities.” 
Originating in the common law and incorporated into many statutes, this rule limits trusts to the duration 
of a “life in being” (e.g., the youngest living descendant of the current Queen of England) plus 21 years. 
The idea behind the rule seems to be that the “dead hand” of the trust creator should not be able to 
control property more than a 100 or so years after his or her own death. Life is for the living.

In recent years in the United States many states have greatly extended the rule against perpetuities 
(e.g., to 300 or even 1,000 years), while others have abolished altogether, allowing for the possibility of 
“perpetual trusts.”1 Nonetheless, many trusts still include some specification of their own termination. It 
may be that after the passing of the trust creator’s own grandchildren, trust assets will flow to the great-
grandchildren outright. It may be that after the trust assets have been divided below a certain size they 
will flow to their beneficiaries outright. Many trusts—such as charitable lead or remainder trusts—last 
for a specific term of years or for one person’s life and then terminate, distributing their assets to their 
remainder beneficiaries.

Whether by operation of law (the rule against perpetuities) or by the operation of the trust agreement, it is 
crucial to attend to the ending of a trust, even if it is still years away. As we mentioned in Chapter 1, in a 
certain sense the highest duty of the trustee is to make sure that beneficiaries could, if need be, receive 
the trust assets and integrate them successfully into a healthy life. In the case of a terminating trust, this 

1. For some thoughts about dangers inherent in perpetual trusts, please see Appendix 6.
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highest duty ceases to become hypothetical and may become very real. For an especially large and 
complex trust system, this situation is one in which an Office of the Beneficiary can be especially helpful. 
(For more on the Office of the Beneficiary, see Chapter 20.) This may also be a situation in which a 
Family Trust Review would be especially helpful (for a discussion of the Family Trust Review, please see 
Appendix 5).

In some cases, the termination of one trust leads—by the provision of the trust creator’s will or by the 
estate plans of beneficiaries—to the creation of a new trust. In other cases, present beneficiaries who are 
receiving a terminating trust’s assets may decide to give those assets to a new trust. In these cases, it is 
crucial to recognize that a new gift is taking place, and this new gift should receive all the consideration 
that any gift, from scratch, should receive: What is its purpose? What do the givers hope to achieve? 
Who are the recipients? How can they best integrate this gift into their lives? Does making this gift bring 
the givers joy? This is a perfect occasion for the new givers to create a preamble for their new trusts.

The termination of a trust also brings various duties for the trustee. The trustee must complete his or 
her accounting by sharing a full account of the trust’s operations and final distributions with the present 
beneficiaries. Many trustees also ask the recipients to sign a release, after reviewing this final accounting, 
releasing the trustee from any further liability with regard to the trust. Such a release does not indemnify 
the trustee from past mistakes or malfeasance, but it does put a legal finality to the trustee’s work.

Apart from such releases, as with the transition of trustees or beneficiaries, the termination of a trust also 
calls for a moment of ritual. That ritual could involve the present beneficiaries’ gathering and reflecting 
on the impact that the trust has had on their lives. It could involve expressions of gratitude to the trust 
creator (who may be long gone) and the trustees, past and present. It may involve some discussion 
by the beneficiaries about where they plan to go from here, together or separately, and how the trust 
remainder will affect their plans. Sometimes trustees even compose a short history of the trust, to weave 
into the family’s larger history.

Trusts may seem to be written in stone. But the only thing certain in life is change. We hope that these 
considerations about transitions help illuminate the many possible changes in even these seemingly 
unchangeable forms. Even more so, we hope that these thoughts prompt your own thinking about how 
to prepare for, manage, and even celebrate these transitions.
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TEST YOUR KNOWLEDGE

The following questions are designed to ensure that you have a complete understanding of the 
information presented in the chapter (assignment). They are included as an additional tool to 
enhance your learning experience and do not need to be submitted in order to receive CPE credit. 

We recommend that you answer each question and then compare your response to the suggested 
solutions on the following page(s) before answering the final exam questions related to this chapter 
(assignment).

1. According to the authors, when does a trust truly begin:

A. with the drafting of the trust document

B. when the trust creator signs the final document

C. when the trustee and beneficiary begin their work of meeting and deciding 
together how to take the document and turn it into a positive force in the 
beneficiary’s life

D. when the trust creator dies

2. Which of the following is a reason that a trustee who needs to consider 
discretionary requests should have a process for the beneficiary to follow 
when making requests:

A. to slow down the rate of distributions

B. to encourage the beneficiary to keep records and data regarding the trust in an 
orderly manner

C. to raise the questions that can help the beneficiary make the most thoughtful 
request possible

D. to remind the beneficiary who is in charge

3. Which of the following do the authors recommend with regard to the question 
of what and when to tell growing children about family trusts:

A. secrecy

B. leave it to an expert

C. tailor the communication to beneficiaries based on who those beneficiaries are

D. all of the above
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SOLUTIONS AND SUGGESTED RESPONSES

Below are the solutions and suggested responses for the questions on the previous page(s). If you 
choose an incorrect answer, you should review the pages as indicated for each question to ensure 
comprehension of the material.

1. A. Incorrect. Drafting the trust document is an important start to capturing the purpose of 
the trust, but it is not the point at which the trust truly begins.

B. Incorrect. The trust may become an enforceable legal instrument upon signature by the 
trustee, but it is not the point at which the trust truly begins.

C. CORRECT. The point at which the beneficiary begins the discussion of integrating the 
trust into a well-lived life is when the trust truly begins.

D. Incorrect. Death of the trust creator may or may not be a legal triggering event that 
brings the trust into effect, but, regardless, it is never the point at which the trust truly 
begins.

2. A. Incorrect. The reason to have processes in place for the beneficiary to follow when 
making requests is not to put hurdles in the way of distributions.

B. Incorrect. The reason to have processes in place for the beneficiary to follow when 
making requests is not to send the beneficiary scurrying for data.

C. CORRECT. The reason to have processes in place for the beneficiary to follow when 
making requests is to help the beneficiary keep in mind the various questions that could 
help him or her make the most thoughtful request possible.

D. Incorrect. The reason to have processes in place for the beneficiary to follow when 
making requests is not to establish a power structure.

3. A. Incorrect. The authors do not recommend secrecy as it i) creates opportunity costs 
in that the time spent keeping things secret could have been used to educate the 
beneficiary, and ii) often breeds resentment. 

B. Incorrect. Leaving the discussion to an expert often fails to establish a good foundation 
upon which the beneficiary can become educated and prepared.

C. CORRECT. Tailoring the communication to beneficiaries based on who those 
beneficiaries are allow for the best opportunity to understand who they are, what they 
know and would like to know, and how likely they are to integrate that knowledge into 
a well lived life.

D. Incorrect. Only one option is correct. 



 53  •  Glossary

GLOSSARY

Administration: Encompasses accounting for the trust’s assets and filing the trust’s tax returns and any 
other required disclosures or reports.

Beneficiary: One with an equitable interest in the property owned by a trust, not the legal owner of the 
trust. 

Decanting: To terminate a trust and move the assets to a new trust that has more favorable provisions. 

Discernment: The basis for discretion and the habit of sifting the evidence. 

Excellent beneficiary: A person who has developed the capacity to thrive even if their trust were to 
terminate and the funds be distributed on short notice. Said a different way, because he or she is not 
dependent on trust distributions, an excellent beneficiary could thrive even if his or her trust were to 
disappear tomorrow, along with all its assets. 

Fidelity: Trustworthiness that rests on solidity of character and standing by your word. 

Fiduciary Relationship: One that imposes on the trustee duties of undivided loyalty and prudence. 

Gratitude: An emotion that focuses on what we have rather than what we do not have.

Irrevocable trust: A trust that once it is established cannot be changed significantly. 

Maturing: The time at which a trust is either terminating or being transformed.

Office of the Beneficiary: A group of advisers selected and paid for by the beneficiary whose purpose 
is to mentor the beneficiary in the areas of trust administration, trust investing, and trust distributions. 

Prevention-focused mind-set: A way of thinking that tries to stop bad things from happening.

Principal: Property owned by the trust including, but not limited to, stocks, bonds, cash, mutual funds, 
real estate, or intellectual property. 

Promotion-focused mind-set: An attitude that is focused on seeking advancement, growth, and gain. 

Trust Creator: The person who creates a trust who may also be referred to as the grantor, settlor, or 
donor. 

Trust Protector: The person who is given discretion to remove and replace trustees. 

Trustee: The legal owner of property held by a trust. 

Trustscape: A subsystem of the larger family system populated by all those touched by trusts that 
includes not only the rights, duties, and relationships set forth in the trust agreement, but also the 
interpersonal relationships among the human beings and institutions that possess these rights, duties, 
and relationships. 
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FINAL EXAM COPY

The following exam will not be graded. It is attached only for your convenience while you read the course text. 
To access the exam to be submitted for grading, go to your account and select Take Exam.

1. According to the authors, all of the following 
are important to understand when considering 
whether to accept an appointment as a trustee 
except:

A. the trust document
B. the trustee’s legal duties and liabilities 
C. the alternative trustees considered by the trust 

creator
D. the magnitude and complexity of assets

2. The authors recommend that a preamble in a 
trust be revisited _________ and anytime there is 
a significant change from the status quo.

A. at least once a decade
B. every year
C. every 25 years
D. not more than every 50 years

3. Which of the following terms do the authors 
use to describe a mind-set where the goal is to 
seek advancement, growth, and gain:

A. a prevention-focused mind-set
B. a positive mind-set
C. a growth mind-set
D. a promotion-focused mind-set

4. Which of the following is the type of 
response that expresses enthusiastic support or 
encourages the teller to elaborate:

A. an active-constructive response 
B. a passive-constructive response
C. an active-destructive response

D. a passive-destructive response

5. Which of the following is a discretionary 
distribution:

i. The required distribution of annual net 
income.
ii. The distribution of certain percentages of 
the trust principal to a beneficiary at certain 
ages.
iii. A distribution that a trustee may make but 
is not required to.

A. only i and ii
B. only ii
C. only iii
D. i, ii and iii

6. When analyzing a distribution request, which 
of the following is the last step a trustee should 
take:

A. discuss the request with the beneficiary
B. document in writing the process and analysis that 

led to the decision
C. consider whether making the distribution will be 

more likely to enhance the beneficiary’s life
D. consider whether approval of the request would 

be a reasonable exercise of discretion according 
to the language of the trust

7. Which track of an addiction treatment 
approach would involve an expert case manager 
identifying treatment options, guideposts, and 
expectations:

A. leverage
B. intervention
C. recovery management

D. all of the above
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8. Which of the following is a common result 
when parents chose the secrecy approach to 
informing their growing children about family 
trusts:

A. a lost opportunity to educate the beneficiaries
B. the children are resentful when eventually the 

truth comes out
C. the children grow up motivated and with a healthy 

work ethic
D. both A and B above

9. Which of the following is the amount of time 
that a review of the trustscape should cover 
in order to plan for long-term change in that 
trustscape:

A. 1 year
B. 5 years
C. 10 years
D. 25 years

10. While the “rule against perpetuities” has 
been abolished or changed significantly in many 
jurisdictions, the original rule limited the duration 
of trusts to “a life in being” plus how many years:

A. 10
B. 21
C. 100
D. 150


