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XCIVIL LIABILTY AND UNFAIR COMPETITION IN 
BUSINESS X

This course will first provide a brief overview of the American tort system with an in depth look at a 
few important topics, including the concept of vicarious liability and punitive damages. Then it examine 
some of the more common so-called “business torts,” including trade libel, interference with contractual 
relations, and unfair competition. Also in the area of unfair competition, this part will provide a useful 
overview of federal antitrust laws.

LEARNING ASSIGNMENTS AND OBJECTIVES 

As a result of studying each assignment, you should be able to meet the objectives listed below each 
individual assignment.

SUBJECTS

Chapter 1: Civvil Liability
Chapter 2: Unfair Business Practices
Chapter 3: Federal Antitrust Laws

Study the course materials from pages 1 to 60
Complete the review questions at the end of each chapter
Answer the exam questions 1 to 10

Objectives:

• Recall characteristics of the American tort system.
• Recognize when employers are liable for the acts of their employees.
• Recognize the types of damages awarded in civil cases.
• Identify the elements of a trade libel lawsuit.
• Recall required elements for a cause of action based on intentional interference with prospective 

economic advantage.
• Identify the law of unlawful advertising.
• Recognize characteristics of the major federal antitrust laws
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NOTICE

This course is sold with the understanding that the publisher is not engaged in rendering legal, 
accounting, or other professional advice and assumes no liability whatsoever in connection 
with its use. Since laws are constantly changing, and are subject to differing interpretations, we 
urge you to do additional research and consult appropriate experts before relying on the infor-
mation contained in this course to render professional advice.

Limit of Liability/Disclaimer of Warranty: While the publisher and author have used their best 
efforts in preparing this book, they make no representations or warranties with respect to the 
accuracy or completeness of the contents of this book and specifically disclaim any implied 
warranties or merchantability or fitness for a particular purpose. No warranty may be created 
or extended by sales representatives or written sales materials. The advice and strategies 
contained herein may not be suitable for your situation. You should consult with a professional 
where appropriate. Neither the publisher nor author shall be liable for any loss of profit or any 
other commercial damages, including but not limited to special, incidental, consequential, or 
other damages.

The End User shall be permitted to use the Licensed Content for internal purposes only and 
not for resale or distribution. The Licensed Content is provided on an “as is” basis and with-
out any warranties of any kind, express or implied. CCH INCORPORATED AND ITS LICEN-
SORS AND AFFILIATES DISCLAIM ALL WARRANTIES WITH RESPECT TO THE LICENSED 
CONTENT, EXPRESS OR IMPLIED, INCLUDING BUT NOT LIMITED TO, WARRANTIES 
OF MERCHANTABILITY, FITNESS FOR A PARTICULAR PURPOSE, NON-INFRINGEMENT, 
TITLE, QUIET ENJOYMENT AND INFORMATION COMPLETENESS, CURRENCY OR AC-
CURACY.

End User assumes all responsibilities and obligations with respect to the selection of the Li-
censed Content to achieve End User’s intended results. End User assumes all responsibilities 
and obligations with respect to any decision or advice made or given as a result of the use or 
application of the Licensed Content. CCH and its licensors and affiliates are not engaged in the 
rendering of legal, accounting, tax or other professional advice or services. If legal, accounting, 
tax or other expert assistance is required, the services of a competent professional should be 
sought.

This course is sold with the understanding that the publisher is not engaged in rendering legal, 
accounting, or other professional advice and assumes no liability whatsoever in connection 
with its use. Since laws are constantly changing, and are subject to differing interpretations, we 
urge you to do additional research and consult appropriate experts before relying on the infor-
mation contained in this course to render professional advice.

© Pacific CPE, LP 2021

Program publication date 5/15/2019
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EXAM OUTLINE

• TEST FORMAT: The final exam for this course consists of 10 multiple-choice questions 
and is based specifically on the information covered in the course materials.

• ACCESS FINAL EXAM: Log in to your account and click Take Exam. A copy of the final 
exam is provided at the end of these course materials for your convenience, however you 
must submit your answers online to receive credit for the course.

• LICENSE RENEWAL INFORMATION: This course qualifies for 2 CPE hours.

• PROCESSING: You will receive the score for your final exam immediately after it is 
submitted. A score of 70% or better is required to pass. 

• CERTIFICATE OF COMPLETION: Will be available in your account to view online or 
print. If you do not pass an exam, it can be retaken free of charge.
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CHAPTER 1: CIVIL LIABILITY

Chapter Objectives
After completing this chapter, you should be able to:

• Recall characteristics of the American tort system.
• Recognize when employers are liable for the acts of their employees.
• Recognize the types of damages awarded in civil cases.

I. INTRODUCTION TO CIVIL LIABILITY

A. OVERVIEW OF TORT SYSTEM

There are many risks associated with going into business. A practitioner advising a business or, for that 
matter, running his or her own business, needs to be familiar with many general legal principles affecting 
business in order to make informed decisions.

In most cases, a dispute between parties in business is going to fall into one of two classes: (1) a 
contract claim, or (2) a tort claim. For the most part, disputes that are not based in contract are based in 
tort. In some cases, an individual or business may bring a lawsuit alleging both tort claims and breach of 
contract.

Example

Jack, a local painting contractor, enters into a contract to paint the outside of a building 
owned by Abco, Inc. After completing the job, Jack submits a bill for services to Abco. 
Abco tells Jack that they are dissatisfied with his work and refuse to pay for the services. 
In addition, Abco president John Smith tells a number of colleagues at the local Rotary 
Club that Jack does subpar work. As a result of these comments, several companies 
cancel pending contracts with Jack. Jack is likely to bring two different causes of action 
against Abco: 

1. Breach of contract for failing to pay for the services provided; and

2. Trade libel for the comments made at the local Rotary that resulted in 
loss of business.

Whether Jack succeeds on one or both claims is, of course, dependent on all of the facts 
and circumstances surrounding the case. 
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Simply put, a breach of contract action arises when one party to an agreement fails to perform as 
promised. A thorough explanation of breach of contract is beyond the scope of this course. 

A tort is a civil wrong that unfairly causes someone else to suffer loss or harm resulting in legal liability for 
the person who commits the tortious act, called a tortfeasor. While some torts are also crimes punishable 
by imprisonment, the primary aim of tort law is to provide relief for the damages incurred and deter 
others from committing the same harms. The injured person may sue for an injunction to prevent the 
continuation of the tortious conduct or for monetary damages.

Among the types of damages the injured party may recover are: loss of earnings capacity, pain and 
suffering, and reasonable medical expenses. They include both present and future expected losses.

Torts fall into three general categories: 

1. Intentional torts (e.g., intentionally hitting a person); 

2. Negligent torts (e.g., causing an accident by failing to obey traffic rules); and 

3. Strict liability torts (e.g., liability for making and selling defective products). 

Intentional torts are those wrongs which the defendant knew or should have known would occur as 
a result of his or her actions or inactions. Negligent torts occur when the defendant’s actions were 
unreasonably unsafe. Strict liability wrongs do not depend on the degree of carefulness by the defendant, 
but are established when a particular action causes damage.

Examples

Example 1. Dennis is the sole proprietor of an ice cream store. Prior to opening one 
morning, a water pipe in the restroom bursts and causes water to flood into the store. 
Dennis is in a hurry to open and while he mops up as much of the water as he can, a 
significant amount remains. He also fails to post any sort of sign warning customers of 
the danger. 

Marsha, an elderly woman, enters the store to buy some ice cream. She slips on the 
wet floor and breaks her hip. If she brings a negligence suit against Dennis she is likely 
to prevail because her injury was the proximate result of Dennis’ failure to eliminate a 
known danger to his customers.

Example 2. Dennis is behind the counter of his ice cream store on a busy afternoon. 
Billy, a young customer, drops his freshly made ice cream cone on the floor. Before 
Dennis can come out from behind the counter and clean up the mess, Marsha, an 
elderly customer, slips on the mess, falls and breaks her hip. In this case, Dennis is not 
likely to be liable for the injury because he did nothing to cause the danger and he was 
attempting to eliminate the risk as quickly as possible.
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There are many factors that determine whether a certain set of facts gives rise to a cause of action 
including, but not limited to, the relationship of the parties, and the knowledge and intent of the alleged 
defendant.

II. RESPONDEAT SUPERIOR

When one person or entity is held liable for the acts of another, this is referred to as vicarious liability. It 
is generally imposed under circumstances when the party being held responsible is somehow in control 
of the actions of the person who actually committed the wrong. In the employer-employee context, this 
vicarious liability is known as the doctrine of respondeat superior. 

Employers are generally liable for the acts of their employees committed during the “scope” of their 
employment. An employer is normally not vicariously liable for acts committed by its employees outside 
the scope of employment, because the employee is not acting for the employer or under the employer’s 
control. The issue of “scope” – as we will see by examining several cases below – is often a hot topic of 
debate.

Respondeat superior is imposed upon an employer without regard to his own negligence or fault; it is a 
consequence of the employment relationship.

Most states have statutes codifying the concept of respondeat superior. California law, for example, 
provides:

California Civil Code § 2338. Mutual obligations of principals and third persons

PRINCIPAL’S RESPONSIBILITY FOR AGENT’S NEGLIGENCE OR OMISSION. Unless required by or 
under the authority of law to employ that particular agent, a principal is responsible to third persons for 
the negligence of his agent in the transaction of the business of the agency, including wrongful acts 
committed by such agent in and as a part of the transaction of such business, and for his willful omission 
to fulfill the obligations of the principal.

Each state’s courts interpret its particular statute and apply its own common law to render decisions in 
this area. Thus, it is possible that a court could find an employer vicariously liable in one state but not in 
another given the same set of facts. However, the general rules of law set forth in this section apply to 
all states.

A. POLICY BEHIND RESPONDEAT SUPERIOR

The courts and legislative bodies across the country have set forth various rationales in support of 
holding employers vicariously liable for the acts of their employees. The most common theories espoused 
include the following:

1. To Prevent Recurrence of Tortious Conduct

This rationale is predicated on the belief that employers are in the best position to control the acts of 
their employees. Thus, if held responsible for the errors or omission of their employees, employers will 
be given an incentive to prevent such conduct in the future.


