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THE LAW OF INDEPENDENT CONTRACTORS: 
PART 1

Businesses often hire independent contractors as a way of saving money. Both state and federal laws 
LPSRVH� VLJQL¿FDQW� OHJDO� DQG� ¿QDQFLDO� REOLJDWLRQV� RQ� HPSOR\HUV� UHJDUGLQJ� WKH� KLULQJ� RI� LQGHSHQGHQW�
FRQWUDFWRUV��7KLV�FRXUVH�LGHQWL¿HV�SHQDOWLHV�DVVRFLDWHG�ZLWK�PLVFODVVLI\LQJ�HPSOR\HHV�DV�LQGHSHQGHQW�
contractors and recognizes how the IRS determines worker status and the statutory classes of workers. 

LEARNING ASSIGNMENTS AND OBJECTIVES 

As a result of studying each assignment, you should be able to meet the objectives listed below each 
individual assignment.

SUBJECTS

Chapter 1: Introduction to the Law of Independent Contractors
Chapter 2: The IRS 20-Factor Test
Chapter 3: Statutory Classes Of Workers

Study the course materials from pages 1 to 42
Complete the review questions at the end of each chapter
Answer the exam questions 1 to 10

Objectives:

• Identify penalties associated with misclassifying employees as independent contractors.
• Recognize how the IRS determines worker status.
• Identify the statutory classes of workers.
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NOTICE

/LPLW�RI�/LDELOLW\�'LVFODLPHU�RI�:DUUDQW\��:KLOH�WKH�SXEOLVKHU�DQG�DXWKRU�KDYH�XVHG�WKHLU�EHVW�
HIIRUWV�LQ�SUHSDULQJ�WKLV�ERRN��WKH\�PDNH�QR�UHSUHVHQWDWLRQV�RU�ZDUUDQWLHV�ZLWK�UHVSHFW�WR�WKH�
DFFXUDF\�RU�FRPSOHWHQHVV�RI�WKH�FRQWHQWV�RI�WKLV�ERRN�DQG�VSHFL¿FDOO\�GLVFODLP�DQ\�LPSOLHG�
ZDUUDQWLHV�RU�PHUFKDQWDELOLW\�RU�¿WQHVV�IRU�D�SDUWLFXODU�SXUSRVH��1R�ZDUUDQW\�PD\�EH�FUHDWHG�
RU�H[WHQGHG�E\�VDOHV�UHSUHVHQWDWLYHV�RU�ZULWWHQ�VDOHV�PDWHULDOV��7KH�DGYLFH�DQG�VWUDWHJLHV�
FRQWDLQHG�KHUHLQ�PD\�QRW�EH�VXLWDEOH�IRU�\RXU�VLWXDWLRQ��<RX�VKRXOG�FRQVXOW�ZLWK�D�SURIHVVLRQDO�
ZKHUH�DSSURSULDWH��1HLWKHU�WKH�SXEOLVKHU�QRU�DXWKRU�VKDOO�EH�OLDEOH�IRU�DQ\�ORVV�RI�SUR¿W�RU�DQ\�
RWKHU�FRPPHUFLDO�GDPDJHV��LQFOXGLQJ�EXW�QRW�OLPLWHG�WR�VSHFLDO��LQFLGHQWDO��FRQVHTXHQWLDO��RU�
other damages.

7KH�(QG�8VHU�VKDOO�EH�SHUPLWWHG�WR�XVH�WKH�/LFHQVHG�&RQWHQW�IRU�LQWHUQDO�SXUSRVHV�RQO\�DQG�
QRW�IRU�UHVDOH�RU�GLVWULEXWLRQ��7KH�/LFHQVHG�&RQWHQW�LV�SURYLGHG�RQ�DQ�³DV�LV´�EDVLV�DQG�ZLWK-
RXW�DQ\�ZDUUDQWLHV�RI�DQ\�NLQG��H[SUHVV�RU�LPSOLHG��&&+�,1&25325$7('�$1'�,76�/,&(1-
6256�$1'�$)),/,$7(6�',6&/$,0�$//�:$55$17,(6�:,7+�5(63(&7�72�7+(�/,&(16('�
&217(17��(;35(66�25�,03/,('��,1&/8',1*�%87�127�/,0,7('�72��:$55$17,(6�
2)�0(5&+$17$%,/,7<��),71(66�)25�$�3$57,&8/$5�385326(��121�,1)5,1*(0(17��
7,7/(��48,(7�(1-2<0(17�$1'�,1)250$7,21�&203/(7(1(66��&855(1&<�25�$&-
&85$&<�

(QG�8VHU�DVVXPHV�DOO�UHVSRQVLELOLWLHV�DQG�REOLJDWLRQV�ZLWK�UHVSHFW�WR�WKH�VHOHFWLRQ�RI�WKH�/L-
FHQVHG�&RQWHQW�WR�DFKLHYH�(QG�8VHU¶V�LQWHQGHG�UHVXOWV��(QG�8VHU�DVVXPHV�DOO�UHVSRQVLELOLWLHV�
DQG�REOLJDWLRQV�ZLWK�UHVSHFW�WR�DQ\�GHFLVLRQ�RU�DGYLFH�PDGH�RU�JLYHQ�DV�D�UHVXOW�RI�WKH�XVH�RU�
DSSOLFDWLRQ�RI�WKH�/LFHQVHG�&RQWHQW��&&+�DQG�LWV�OLFHQVRUV�DQG�DI¿OLDWHV�DUH�QRW�HQJDJHG�LQ�WKH�
UHQGHULQJ�RI�OHJDO��DFFRXQWLQJ��WD[�RU�RWKHU�SURIHVVLRQDO�DGYLFH�RU�VHUYLFHV��,I�OHJDO��DFFRXQWLQJ��
WD[�RU�RWKHU�H[SHUW�DVVLVWDQFH�LV�UHTXLUHG��WKH�VHUYLFHV�RI�D�FRPSHWHQW�SURIHVVLRQDO�VKRXOG�EH�
sought.

7KLV�FRXUVH�LV�VROG�ZLWK�WKH�XQGHUVWDQGLQJ�WKDW�WKH�SXEOLVKHU�LV�QRW�HQJDJHG�LQ�UHQGHULQJ�OHJDO��
DFFRXQWLQJ��RU�RWKHU�SURIHVVLRQDO�DGYLFH�DQG�DVVXPHV�QR�OLDELOLW\�ZKDWVRHYHU�LQ�FRQQHFWLRQ�
ZLWK�LWV�XVH��6LQFH�ODZV�DUH�FRQVWDQWO\�FKDQJLQJ��DQG�DUH�VXEMHFW�WR�GLIIHULQJ�LQWHUSUHWDWLRQV��ZH�
XUJH�\RX�WR�GR�DGGLWLRQDO�UHVHDUFK�DQG�FRQVXOW�DSSURSULDWH�H[SHUWV�EHIRUH�UHO\LQJ�RQ�WKH�LQIRU-
mation contained in this course to render professional advice.

��3DFL¿F�&3(��/3�����

3URJUDP�SXEOLFDWLRQ�GDWH����������
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EXAM OUTLINE

• TEST FORMAT: 7KH�¿QDO�H[DP�IRU�WKLV�FRXUVH�FRQVLVWV�RI����PXOWLSOH�FKRLFH�TXHVWLRQV�
DQG�LV�EDVHG�VSHFL¿FDOO\�RQ�WKH�LQIRUPDWLRQ�FRYHUHG�LQ�WKH�FRXUVH�PDWHULDOV�

• ACCESS FINAL EXAM: /RJ�LQ�WR�\RXU�DFFRXQW�DQG�FOLFN�7DNH�([DP��$�FRS\�RI�WKH�¿QDO�
H[DP�LV�SURYLGHG�DW�WKH�HQG�RI�WKHVH�FRXUVH�PDWHULDOV�IRU�\RXU�FRQYHQLHQFH��KRZHYHU�\RX�
PXVW�VXEPLW�\RXU�DQVZHUV�RQOLQH�WR�UHFHLYH�FUHGLW�IRU�WKH�FRXUVH�

• LICENSE RENEWAL INFORMATION: 7KLV�FRXUVH�TXDOL¿HV�IRU�2�&3(�KRXUV�

• PROCESSING: <RX� ZLOO� UHFHLYH� WKH� VFRUH� IRU� \RXU� ¿QDO� H[DP� LPPHGLDWHO\� DIWHU� LW� LV�
VXEPLWWHG��$�VFRUH�RI�����RU�EHWWHU�LV�UHTXLUHG�WR�SDVV��

• CERTIFICATE OF COMPLETION: :LOO� EH� DYDLODEOH� LQ� \RXU� DFFRXQW� WR� YLHZ� RQOLQH� RU�
SULQW��,I�\RX�GR�QRW�SDVV�DQ�H[DP��LW�FDQ�EH�UHWDNHQ�IUHH�RI�FKDUJH�
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CHAPTER 1: INTRODUCTION TO THE LAW OF 
INDEPENDENT CONTRACTORS

Chapter Objective
After completing this chapter, you should be able to:

• Identify penalties associated with misclassifying employees as independent contractors.

I. INTRODUCTION

$V�ZH�VDZ�LQ�WKH�ODVW�VHFWLRQ��KLULQJ�DQ�HPSOR\HH�HQWDLOV�D�KXJH�UDQJH�RI�OHJDO�REOLJDWLRQV��ERWK�DW�WKH�
VWDWH�DQG�IHGHUDO�OHYHO��$Q�HPSOR\HU�LV�UHVSRQVLEOH�IRU�FRPSO\LQJ�ZLWK�IHGHUDO�HPSOR\PHQW�ODZV��LQFOXGLQJ�
PLQLPXP�ZDJH�DQG�RYHUWLPH�UHTXLUHPHQWV��PXVW�ZLWKKROG�DQG�UHPLW�WD[HV��DQG�PXVW�FRQWULEXWH�WR�WKH�
HPSOR\HH¶V� VRFLDO� VHFXULW\��$Q�HPSOR\HU�PXVW� FRPSO\�ZLWK� VWDWH�DQG� IHGHUDO� DQWL�GLVFULPLQDWLRQ� ODZV��
PXVW�JLYH� WLPH�RII� WR�YRWH��PXVW�DFFRPPRGDWH�FHUWDLQ�GLVDELOLWLHV��DQG�PXVW�JLYH�HPSOR\HHV� OHDYH� WR�
KDYH�D�EDE\�RU�FDUH� IRU�D�G\LQJ�SDUHQW��$Q�HPSOR\HU�PXVW�SURYLGH�ZRUNHUV¶�FRPSHQVDWLRQ� LQVXUDQFH�
coverage to employees and must accommodate certain religious practices. 

7KLV�LV�MXVW�D�VKRUW�OLVW�RI�WKH�P\ULDG�RI�REOLJDWLRQV�LPSRVHG�RQ�HPSOR\HUV�LQ�WKH�8QLWHG�6WDWHV��*LYHQ�WKH�
EURDG�UDQJH�RI�REOLJDWLRQV�IDFLQJ�HPSOR\HUV��PDQ\�EXVLQHVVHV�FRQVLGHU�XVLQJ�LQGHSHQGHQW�FRQWUDFWRUV�
to perform certain services rather than adding more employees to their payroll. This has the dual 
advantage of avoiding coverage of a wide range of laws and limiting employer duties to withhold and 
UHPLW�VWDWH�DQG�IHGHUDO�WD[HV���$Q�LQGHSHQGHQW�FRQWUDFWRU�LQMXUHG�³RQ�WKH�MRE´�ZLOO�QRW�FODLP�EHQH¿WV�IURP�
WKH� FRPSDQ\¶V�ZRUNHUV¶� FRPSHQVDWLRQ� LQVXUDQFH�� FDQQRW� GHPDQG�RYHUWLPH�SD\�� DQG� FDQQRW� GHPDQG�
WLPH�RII�WR�KDYH�D�EDE\�

TABLE 16.1 COMPARISON OF LEGAL OBLIGATIONS OF BUSINESSES FOR EMPLOYEES 
AND INDEPENDENT CONTRACTORS

Issue Employees Independent 
Contractors

:RUNHUV¶�&RPSHQVDWLRQ�
coverage

required not required

Unemployment Insurance 
coverage

required not required

Income tax withholding required not required
/LDELOLW\�RI�FRPSDQ\�IRU�ZRUNHU¶V�
actions

HPSOR\HU�YLFDULRXVO\�OLDEOH FRPSDQ\�PD\�EH�OLDEOH�LQ�VRPH�
circumstances
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Issue Employees Independent 
Contractors

:DJH�DQG�+RXU�ODZV��LQFOXGLQJ�
minimum wage

covered not covered

Employment discrimination laws DSSOLFDEOH QRW�DSSOLFDEOH��EXW�RWKHU�JHQHUDO�
EXVLQHVV�ODZV�PD\�SURYLGH�
some protection

)DPLO\�DQG�0HGLFDO�/HDYH�ODZV�
(state and federal)

DSSOLFDEOH QRW�DSSOLFDEOH

)HGHUDO�ODZV�SURWHFWLQJ�
FROOHFWLYH�EDUJDLQLQJ�DQG�RWKHU�
ODERU�RUJDQL]LQJ�DFWLYLWLHV

DSSOLFDEOH QRW�DSSOLFDEOH

$OO�RI�WKLV�GLVFXVVLRQ��RI�FRXUVH��EHJV�WKH�TXHVWLRQ��:KDW�LV�DQ�LQGHSHQGHQW�FRQWUDFWRU"�$Q�LQGHSHQGHQW�
FRQWUDFWRU� LV� QRW� DQ� HPSOR\HH� DQG�� FRQYHUVHO\�� DQ� HPSOR\HH� LV� QRW� DQ� LQGHSHQGHQW� FRQWUDFWRU��
8QIRUWXQDWHO\��HDFK�VWDWH�DQG�IHGHUDO�UHJXODWRU\�ERG\�KDV�LWV�RZQ�GH¿QLWLRQ�RI�³LQGHSHQGHQW�FRQWUDFWRU�´�
:KDW�WKH�,QWHUQDO�5HYHQXH�6HUYLFH�YLHZV�DV�DQ�HPSOR\HH��D�VWDWH�DJHQF\�FKDUJHG�ZLWK�DGPLQLVWHULQJ�
XQHPSOR\PHQW� LQVXUDQFH� EHQH¿WV� PLJKW� GHHP� WR� EH� DQ� LQGHSHQGHQW� FRQWUDFWRU�� ,W� LV� WKLV� SRWHQWLDO�
IRU� GLIIHULQJ� OHJDO� UHVXOWV� DQG� WKH� ODFN� RI� FODULW\� LQ� WKH� ODZ� ±� FRXSOHG�ZLWK� WKH� KXJH� ¿QDQFLDO� FRVW� RI�
a mischaracterization – that makes the use of independent contractors a risky proposition for many 
EXVLQHVVHV�

7KH�&DOLIRUQLD�/DERU�&RGH���������GH¿QHV�DQ� ³LQGHSHQGHQW�FRQWUDFWRU´�DV� ³DQ\�SHUVRQ�ZKR� UHQGHUV�
VHUYLFH�IRU�D�VSHFL¿HG�UHFRPSHQVH�IRU�D�VSHFL¿HG�UHVXOW��XQGHU�WKH�FRQWURO�RI�KLV�SULQFLSDO�DV�WR�WKH�UHVXOW�
RI�KLV�ZRUN�RQO\�DQG�QRW�DV�WR�WKH�PHDQV�E\�ZKLFK�VXFK�UHVXOW�LV�DFFRPSOLVKHG�´

7KH�&DOLIRUQLD�/DERU�&RGH���������VLPLODUO\�GH¿QHV�³HPSOR\HH´�DV�³HYHU\�SHUVRQ�LQ�WKH�VHUYLFH�RI�DQ�
HPSOR\HU�XQGHU�DQ\�DSSRLQWPHQW�RU�FRQWUDFW�RI�KLUH�RU�DSSUHQWLFHVKLS��H[SUHVV�RU�LPSOLHG��RUDO�RU�ZULWWHQ��
ZKHWKHU� ODZIXOO\� RU� XQODZIXOO\� HPSOR\HG�´� 7LWOH� 9,,� YHU\� ORRVHO\� GH¿QHV� ³HPSOR\HH´� DV� ³DQ� LQGLYLGXDO�
HPSOR\HG�E\�DQ�HPSOR\HU´�ZKHUH�³HPSOR\HU´�LV�GH¿QHG�DV�³D�SHUVRQ�RU�HQWLW\�ZKR�HPSOR\V����RU�PRUH�
HPSOR\HHV�LQ����RU�PRUH�FDOHQGDU�ZHHNV�LQ�WKH�FXUUHQW�RU�SUHFHGLQJ�FDOHQGDU�\HDU�´

7KHVH�GH¿QLWLRQV�DUH�QRW�YHU\�KHOSIXO�

0DQ\�JRYHUQPHQW�DJHQFLHV�UHO\�QRW�RQ�D�VWDWXWRU\�GH¿QLWLRQ�RI�³HPSOR\HH´�RU�³LQGHSHQGHQW�FRQWUDFWRU�´�
EXW�UDWKHU�RQ�WKH�FRPPRQ�ODZ�WHVWV��WKDW�LV��WHVWV�XVHG�E\�WKH�FRXUWV��WR�GHWHUPLQH�WKH�OHJDO�VWDWXV�RI�
D�ZRUNHU�� ,Q� DGMXGLFDWLQJ� FODLPV�DQG� FRQWURYHUVLHV�� FRXUWV�PD\� UHIHU� WR�ZKDW� LV� NQRZQ�DV� ³HFRQRPLF�
UHDOLWLHV´�RI� WKH�HPSOR\PHQW�UHODWLRQVKLS�� ,Q�DSSO\LQJ�WKLV�HFRQRPLF�UHDOLW\� WHVW��D�FRXUW�ZLOO� UHYLHZ�WKH�
employment relationship of the parties and see if the worker in question is actually functioning as an 
HPSOR\HH�EHFDXVH�WKH�ZRUNHU�SHUIRUPV�PRVW�RI�KLV�RU�KHU�ZRUN�IRU�WKH�HPSOR\HU�DQG�GHULYHV�PRVW�RI�
KLV�RU�KHU�LQFRPH�IURP�WKH�HPSOR\HU��2WKHU�FRXUWV�PD\�XVH�WKH�³FRPPRQ�ODZ�VWDQGDUG´�DV�WKH�SULPDU\�
HPSKDVLV��+HUH� WKH\�ZLOO� UHYLHZ� WKH�GHJUHH�RI� FRQWURO� DQG�DXWRQRP\� WKH�ZRUNHU�KDV�RYHU�KLV�RU�KHU�
KRXUV��WKH�PHWKRGV�XVHG�WR�FRPSOHWH�WKH�ZRUN��DQG�PDWHULDOV�XWLOL]HG�
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+HUH�DUH�WZR�NH\�SRLQWV�IRU�VPDOO�EXVLQHVV�RZQHUV�WR�NHHS�LQ�PLQG�ZKHQ�LW�FRPHV�WR�FODVVLI\LQJ�ZRUNHUV�

1. Control. 7KH�UHODWLRQVKLS�EHWZHHQ�D�ZRUNHU�DQG�D�EXVLQHVV�LV�LPSRUWDQW��,I�WKH�EXVLQHVV�
FRQWUROV�ZKDW�ZRUN�LV�DFFRPSOLVKHG�DQG�GLUHFWV�KRZ�LW�LV�GRQH��LW�H[HUWV�EHKDYLRUDO�FRQWURO��
,I�WKH�EXVLQHVV�GLUHFWV�RU�FRQWUROV�¿QDQFLDO�DQG�FHUWDLQ�UHOHYDQW�DVSHFWV�RI�D�ZRUNHU¶V�MRE��
LW�H[HUFLVHV�¿QDQFLDO�FRQWURO��7KLV�LQFOXGHV�

• The extent of the worker’s investment in the facilities or tools used in 
performing services

• 7KH�H[WHQW� WR�ZKLFK� WKH�ZRUNHU�PDNHV�KLV�RU�KHU�VHUYLFHV�DYDLODEOH� WR� WKH�
relevant market

• +RZ�WKH�EXVLQHVV�SD\V�WKH�ZRUNHU��DQG

• 7KH�H[WHQW�WR�ZKLFK�WKH�ZRUNHU�FDQ�UHDOL]H�D�SUR¿W�RU�LQFXU�D�ORVV

2. Relationship.�+RZ�WKH�HPSOR\HU�DQG�ZRUNHU�SHUFHLYH�WKHLU�UHODWLRQVKLS�LV�DOVR�LPSRUWDQW�
IRU�GHWHUPLQLQJ�ZRUNHU�VWDWXV��.H\�WRSLFV�WR�WKLQN�DERXW�LQFOXGH�

• :ULWWHQ�FRQWUDFWV�GHVFULELQJ�WKH�UHODWLRQVKLS�WKH�SDUWLHV�LQWHQGHG�WR�FUHDWH

• :KHWKHU�WKH�EXVLQHVV�SURYLGHV�WKH�ZRUNHU�ZLWK�HPSOR\HH�W\SH�EHQH¿WV��VXFK�
DV�LQVXUDQFH��D�SHQVLRQ�SODQ��YDFDWLRQ��RU�VLFN�SD\

• The permanency of the relationship

• 7KH�H[WHQW�WR�ZKLFK�VHUYLFHV�SHUIRUPHG�E\�WKH�ZRUNHU�DUH�D�NH\�DVSHFW�RI�WKH�
UHJXODU�EXVLQHVV�RI�WKH�FRPSDQ\��DQG

• 7KH�H[WHQW�WR�ZKLFK�WKH�ZRUNHU�KDV�XQUHLPEXUVHG�EXVLQHVV�H[SHQVH

Case-in-Point
A milestone court decision on this matter was the case of Viscaino v. Microsoft Corp.���WK�&LUFXLW��
�������$W� WKH� WLPH��0LFURVRIW� KDG� URXWLQHO\�EURXJKW� LQ�RXWVLGH� ³LQGHSHQGHQW� FRQWUDFWRUV´� WR�ZRUN�RQ�
YDULRXV�VRIWZDUH�SURJUDPV��0LFURVRIW�QHHGHG�WKHLU�H[SHUWLVH��EXW�PDGH�WKHP�VLJQ�FRQWUDFW�DJUHHPHQWV��
LQ�ZKLFK� WKH\�XQGHUVWRRG� WKDW� WKH\�ZHUH�QRW�HPSOR\HHV�RI�0LFURVRIW��0DQ\�RI� WKHP�ZRUNHG�VHYHUDO�
\HDUV�LQ�WKLV�FDSDFLW\�IRU�0LFURVRIW��DQG�XOWLPDWHO\��D�JURXS�RI�WKHP�¿OHG�VXLW�XQGHU�(5,6$��KRSLQJ�WR�
UHFRYHU�ORVW�SHQVLRQ�DQG�RWKHU�EHQH¿WV�

0LFURVRIW�GHIHQGHG�WKDW�WKHVH�LQGLYLGXDOV�ZHUH�³LQGHSHQGHQW�FRQWUDFWRUV´�DQG�KDG�DFFHSWHG�WKH�ZRUN�
with that knowledge and understanding. The Court disagreed. It found that the workers had assigned 
GHVNV��DVVLJQHG�SKRQH�QXPEHUV��DQG�ZHUH�RWKHUZLVH�WUHDWHG�HVVHQWLDOO\�DV�0LFURVRIW�HPSOR\HHV��,Q�
IDFW��WKH�RQO\�GLIIHUHQFH�ZDV�WKDW�WKH\�GLG�QRW�UHFHLYH�FRPSDQ\�SDLG�EHQH¿WV��1HHGOHVV�WR�VD\��0LFURVRIW�
lost the case. 


